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Summary  
This briefing updates the CSN Policy Briefing Children and Families Act 2014 (provisional) issued 
just after the Parliamentary stages had been completed on 10 February 2014 and before Royal 
Assent was granted on 13 March 2014. This briefing reports on the final shape of the Act with 
mention of significant amendments during it year-long passage through Parliament, as well as 
available information about implementation up to mid-April 2014. 

The Children and Families Bill was introduced into the House of Commons on 4 February 2013. 
The Bill’s purpose (according to the ‘long title’) has been amended to include people with 
disabilities, and now reads:  

An Act to make provision about children, families, and people with special educational 
needs or disabilities; to make provision about the right to request flexible working; and for 
connected purposes. 

The Act covers the work of children’s services (for adoptions, family justice, special educational 
needs, childcare and the Children’s Commissioner), local government legal teams (for adoptions 
and family proceedings) and HR teams (shared parental leave, paternal time off work for ante-
natal care, and reform of law on requesting flexible working). This briefing will therefore be of 
interest to local authority members and staff covering these areas. However, particular attention is 
paid to Parts 1 (Adoption), 3 (Children and young people with special educational needs or 
disabilities), 4 (Childcare) and 5 (Welfare of children). 

Overview  
The Children and Families Bill was published on 4 February 2013 and Royal Assent was granted 
on 13 March 2014. The legislation returns to the education department’s habit of writing complex 
long pieces of legislation with major contributions from Department of Work and Pensions (DWP) 
and Ministry of Justice (MoJ) with help from the Department of Health (DH) and the Department of 
Business, Innovation and Skills (BIS). There are ten Parts over 140 sections (a net increase of 30) 
and seven schedules over 249 pages. The Parts are: 

• Part 1: Adoption and contact 
• Part 2: Family Justice 
• Part 3: Children and young people in England with Special Educational Needs or 

Disabilities 
• Part 4: Childcare etc 
• Part 5: Welfare of children 
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• Part 6: The Children’s Commissioner 
• Part 7: Statutory rights to leave and pay 
• Part 8: Time off work: ante-natal care etc 
• Part 9: Right to request flexible working 
• Part 10: General Provisions 

Parts 1, 3, and 4 have received significant amendment since the Bill was published. Part 5 
(Welfare of children) is new. 

Briefing in full  
Prior announcements and consultation 
There has been extensive consultation on nearly all parts of the Bill. Although there has been no 
overall Green or White Paper, details of the consultations, where done, can be found at the start of 
each Part below. 

Access to documents 
An electronic copy of the Children and Families Act 2014 is available from the Government 
legislation website. The printed copy of the Act was published by TSO on 19 March 2014 at 
£28.75 and the Explanatory Notes on 24 March at £18.50. 

The Parliamentary website also contains earlier versions of the Bill (and Explanatory Notes), 
amendments, and access to the debates. The House of Commons Library analysis of the Bill 
(Research Paper 13/11) is available from here. A further report (13/32) on the Commons 
Committee Stage debate is here. 

The Gov.UK website contains Contextual information and responses to Pre-legislative Scrutiny 
(Cm 8540) and DfE Factsheet. The Young Person's Guide to the Children and Families Bill is also 
available. Approximately 140 documents published by the Government to assist the parliamentary 
debate (although they are not easy to navigate) are on the DfE website. They did disappear for a 
few days at the end of March and are likely to be transferred to the National Archives shortly.  

The DfE has published a press release Landmark Children and Families Act 2014 gains royal 
assent (13 March 2014) and, in keeping with modern social networking, the DfE has produced a 
YouTube video although the link (in the DfE press release) to an “Overview of the Children and 
Families Act” did not exist (as of 31 March). 

Links in this briefing are live on the date of publication of the briefing. 

Progress 
The Bill was introduced into the Commons on 4 February 2013. The Bill was given a Second 
Reading on 25 February 2013. Commons Committee consideration began on 5 March. The 
Committee had 19 sittings, finishing on 25 April. Commons Report and Remaining Stages took 
place on 11 June. Lords Second reading was on 2 July, and the 12 sittings in Committee ran from 
9 October to 20 November. Lords Report Stage took place on five days from 9 December to 29 
January 2014, with the Third Reading on 3 February. The Commons Consideration of Lords 
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Amendments on 10 February 2014 completed all the Parliamentary Stages. Royal Assent was 
probably delayed due to the need to make progress on the Care Bill (as the Children and Families 
Act has a cross reference to it in section 97 (Parent carers)). 

Territorial extent 
Parts of the Act apply to Wales, Scotland and Northern Ireland. A full analysis is available in the 
Explanatory Notes. See paragraphs 32 to 50, and Annex B. 

Description of legislation 
This short analysis follows the order of the Act. 

Part 1: Adoption and contact (sections 1 to 9) 

Adoption 
Implements the Government paper An Action Plan for Adoption: Tackling Delay (March 2012) 
which has the objective of seeing more children being adopted by loving families with less delay, 
and the subsequent Further action on adoption: finding more loving homes (January 2013).  

• Close relatives, e.g. children and grandchildren, of adopted persons will be able to access 
information on the adopted person’s birth family under certain circumstances (s.1). Regulations 
made under section 98 (General power to regulate adoption etc. agencies) of the Adoption and 
Children Act 2002 will be able to ‘make provision for the purpose of facilitating contact between 
persons with a prescribed relationship to a person adopted before [30 December 2005] and 
that person’s relatives’. This is a new provision not in the original print of the Bill. See Note 
from the Department for Education on the new clause, contact between prescribed persons 
and adopted person’s relatives. Commences 25 July 2014 (2nd Commencement Order). See 
DfE consultation on implementation Intermediary Services For Descendants-Relatives Of 
Adopted People (closes 29 May 2014). The Government proposes at a minimum to allow 
access to intermediary services to children and grandchildren of the adopted person but to give 
intermediary (adoption) agencies. However, adopted adults will be able to give an absolute or a 
qualified veto on access by relatives. Commences 25 July 2014 (2nd Commencement Order). 

• “Fostering for adoption” is where the local authority places a child for fostering with parents 
who are approved foster parents with a view to the parents adopting the child. Local authorities 
must consider foster for adoption when looking for a foster placement (s.2). Section 22C (Ways 
in which looked after children are to be accommodated and maintained) of the Children Act 
1989 is amended to make clear that once a local authority is satisfied that a child ought to be 
placed for adoption, but have not already placed a child for adoption, the local authority must 
consider placing the child with a foster parent who has been approved as a prospective 
adopter. This section was amended by the Government to make clear that the preferential 
position of members of the child’s birth family, friends and connections to adopt the child if 
appropriate should continue. The Government did not support sibling adoption being a similar 
position. However, the Government in response produced Looked-after children: contact with 
siblings Update to ‘The Children Act 1989 guidance and regulations volume 2: care planning, 
placement and case review’ (February 2014). The Government produced also Temporary 
approval of prospective adopters as foster carers Statutory guidance for local authorities, 
directors of children’s services (DCSs) and social workers (March 2013) during the Bill’s 
passage. Commences 25 July 2014 (2nd Commencement Order). 
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• The requirement that adoption agencies give due consideration to ethnicity, religious 
persuasion, racial origin and cultural and linguistic background when seeking prospective 
adopters is repealed (s.3). The Government argued that the duty on adoption agencies to 
make a child’s welfare throughout his or her life a paramount consideration was sufficient 
including the need to have regard to the child’s needs, wishes and feelings, and his or her 
background etc. Section 1(5) of the Adoption and Children Act 2002 is amended so that it 
applies only to Wales. See DfE policy statement on clause 2 (now section 3). Commences 25 
July 2014 (2nd Commencement Order). 

• A local authority can be directed to outsource its functions relating to the recruitment, 
assessment and approval of prospective adopters functions (s.4). A new section 3A is added 
to the Adoption and Children Act 2002 which enables the Secretary of State to issue a direction 
to one or more local authorities to transfer their recruitment, assessment and approval of 
prospective adopters functions to one or more other adoption agencies. The Secretary of State 
cannot make an order which directs all local authorities to transfer this function before 1 March 
2015. The latter is the result of a Government amendment, and order requires the approval of 
both Houses of Parliament. See DfE policy statement on clause 3 (now section 4). 
Commences 13 May 2014 (2nd Commencement Order). 

• Post-adoption support services are changed by giving adoptive parents a right to a personal 
budget for such services (s.5), and by placing a duty on the local authority to provide 
information on support services (s.6). Personal budgets for adoption support services are 
achieved by inserting a new section 4A into the Adoption and Children Act 2002. A new section 
4B inserted in the 2002 Act places a duty on the local authority to publicise its post-adoption 
support services including the right to request an assessment of the need for support services. 
Section 6 commences on 25 July 2014 (2nd Commencement Order). 

• Prospective adopters are given access to the national register of children for whom adoptive 
parents are sought (s.7). A new section 128A is inserted in the Adoption and Children Act 2012 
to enable the Secretary of State to set out in regulations the arrangements for prospective 
adopters to have access to the Adoption and Children Act register. Other legislation is 
amended including the protection of privacy of children involved in certain proceedings to be 
viewed by prospective adopters. Further legislation is amended in schedule 1 which is mainly 
to separate the new arrangements in England from those in the rest of the United Kingdom. 
Commences 13 May 2014 (2nd Commencement Order). 

Contact 
The duty in section 34 of the Children Act 1989 to promote contact between a child in care and his 
or her family is amended to make clear that under certain circumstances such contact must be 
consistent with safeguarding and promoting the child’s welfare (s.8). Commences 25 July 2014 
(2nd Commencement Order). 

A new statutory basis is provided for an adopted child to maintain contact with the child’s birth 
family (s.9). New sections 51A and 51B are inserted in the Adoption and Children Act 2002, and 
other amendments are made to the 2002 Act, the Children Act 1989 and other legislation, 
including the application to service families. Commences 22 April 2014 (2nd Commencement 
Order). 

The requirement on LAs to promote the educational achievement of looked-after children, 
originally in Part 1, is now found in Part 6 (s.99). 
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For further information see the, the DfE Evidence Pack Adoption Reform: Children and Families 
Bill, DfE Policy Statement on Adoption, Government response to issues raised in Lords Committee 
stage, and the DfE consultation (closed 11 April) Adoption: Getting It Right, Making It Work which 
covers sections 2, 3, and 5 to 9. See also the House of Lords Adoption Legislation Committee. 
(See also Related Briefings) 

Part 2: Family Justice (sections 10 to 18) 
Implements commitments the Government made in response (June 2012) to the Family Justice 
Review (November 2011) with the objective of achieving better outcomes for children and families 
who go to court after family separation or where children may be taken into care. The Single 
Family Court will commence on 22 April 2014. See The Family Justice Modernisation Programme 
Implementation Update Number Three (July 2013) for further information. 

• Attendance at a family mediation information and assessment meeting (MIAM) is required 
before an application is made to the courts to resolve a family dispute (s.10). The MIAM will 
consider options for mediation or other forms of non-court based dispute resolution. No 
distinction is made between applicants who are publicly funded (legal aid etc.) and those that 
are not. Provision is made for amendments to the Family Procedure Rules which will include 
circumstances where attendance at a MIAM is not required such as urgency or evidence of 
domestic violence. See Part 12 FPR Consultation Paper (Word, 74 Kb) for consultation on the 
Family Procedure Rules (FPR - closed December 2013). Agreed Family Mediation Council 
rules for mediates carrying out MIAMs can be found here. Section 10 is new legislation and 
does not amend previous legislation. Commences 22 April 2014 (1st Commencement Order). 

• Courts must take into account that both parents should continue to be involved in their child’s 
lives where involvement ‘will further the child’s welfare’ (s.11). A Government amendment 
makes clear that “involvement … shall not be taken to mean any particular division of a child’s 
time”. This is achieved by amending section 1 (Welfare of the child) of the Children Act 1989; 
the requirement in section 1(1) that ‘the child's welfare shall be the court's paramount 
consideration’ is not affected. See DfE Operation of clause 11 (October 2013), DfE Policy 
Statement on Clause 11, Parental Involvement (December 2013), and Ministerial letter 
(February 2014). 

• A new ‘child arrangements order’ replaces the existing ‘residence order’ and ‘contact order’ in 
section 8(1) (Statutory definitions on Residence, contact and other orders with respect to 
children) of the Children Act 1989 (s.12). A ‘child arrangements order’ sets out arrangements 
about whom, and when, a child lives, spends time and has contact. The aim is to focus parents 
on the child’s needs and not on their (the parents) ‘rights’. Consequential amendments are 
found in Schedule 2: 15 pages of amendments to the Children Act 1989 and 8 pages to other 
legislation. Many amendments relate to the new terminology including change to section titles 
but also includes a power for the courts to make activity directions and conditions which, for 
example, specify what happens when an order is breached. The Child Arrangements Order 
(Consequential Amendments to Subordinate Legislation) Order 2014 (SI 2014/0852) amends 
secondary legislation and comes into force on 22 April 2014, presumably the date on which it is 
intended to commence this section. See the Statutory guidance on court orders and pre-
proceedings for local authorities (produced in February 2014 as part of the consultation on 
Court Orders but dated April 2014). Commences 22 April 2014 (2nd Commencement Order). 
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• The permission of the courts is required before expert evidence can be given in family 
proceedings although this will not apply to local authority social workers or CAFCASS staff 
(s.13). The courts can rule that medical and similar evidence can be admitted when it was 
obtained without the permission of the court. Section 13 is mainly new legislation and does not 
amend previous legislation except s.38 of the Children Act 1989 which is amended so that the 
courts can now require a medical or psychiatric assessment when considering an interim care 
order or an interim supervision order. Commences 22 April 2014 (1st Commencement Order). 

• A 26-week time limit is introduced when the courts are considering whether a child should be 
taken into care; the time limits on interim care orders and interim supervision orders is made 
subject to the courts (s.14). Section 32(1) (Period within which application for order under this 
Part must be disposed of) of the Children Act 1989 is amended so that the courts must 
timetable care and supervision cases with a view to concluding them without delay and in any 
event 26 weeks of an application being issued. The courts must consider the impact of the 
timetable on the welfare of the child. The courts can extend the timetable by 8 weeks, but only 
on the grounds of enabling the case to be resolved justly, examples include the disability or 
impairment of someone involved in proceedings or the need for a parallel criminal case to be 
resolved. The time limits on interim care orders and interim supervision orders will be removed; 
the courts will be able to set appropriate time limits. Commences 22 April 2014 (2nd 
Commencement Order). 

• When the courts consider a care plan, only the matters essential for permanence provisions in 
the care order must be considered, i.e. whether the child is to live with a parent, or any 
member or friend of the child’s family, or whether the child in to be adopted or places in other 
long term care (s.15). The courts may consider other matters in the care order such as contact 
arrangements. Consequential amendments to sections 14 and 15 are found in section 16. 
Regulations require an affirmative resolution of both houses of Parliament. Sections 15(1) and 
(3) and 16 commence on 22 April 2014 (2nd Commencement Order). 

• Changes are made to divorce law so that arrangements for children are no longer considered 
as part of that process but through separate proceedings at any time (s. 17). Commences 22 
April 2014 (1st Commencement Order). 1996 legislation on divorce, which has not been used, 
is repealed (s.18). 

Commencement: The Children and Families Act 2014 (Commencement No. 1) Order 2014 (SI 
2014/793) commences sections 10, 13 and 17 on 22 April 2014. Section 18 commenced on Royal 
Assent. Numerous statutory instruments have been made supporting implementation on 22 April 
2014: see The Family Court (Composition and Distribution of Business) Rules 2014 (SI 2014/840), 
The Justices’ Clerks and Assistants (Amendment) Rules 2014 (SI 2014/841), The Family Court 
(Constitution of Committees: Family Panels) Rules 2014 (SI 2014/842), The Family Procedure 
(Amendment No. 3) Rules 2014 (SI 2014/843) and The Child Arrangements Order (Consequential 
Amendments to Subordinate Legislation) Order 2014 (SI 2014/852), 

For further information see the DfE Evidence Pack Family Justice: Children and Families Bill 
(March 2013 – 129 pages), DfE Policy Statement on Family Justice on secondary legislation in 
Part 2, Ministerial letters on Part 2: November 2013 and December 2013, and DfE consultation 
(closed 26 March 2014) Court Orders Relating to Family Law (February 2014). See also the 
House of Commons Justice Committee’s report on Pre-legislative Scrutiny of the Children and 
Families Bill.  
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Part 3: Children and young people in England with special education needs or 
disabilities (sections 19 to 83) 
Implements Government proposals which were first published in the Green Paper Support and 
Aspiration: a new approach to special educational needs and disability (2011) and the Progress 
and next steps report (2012) See Related Briefings. See also this ministerial letter (November 
2013) following the Lords’ Report Stage debate. 

The Act replaces existing SEN legislation in the Education Act 1996 (Part 4, chapter 1), although 
this will continue to apply in Wales. The Act achieves the Green Paper objectives of bringing 
together the separate arrangements for children in schools and young people in post-16 
institutions and training up to the their 25th birthday, and the integrated Education, Health and Care 
Plan to replace the statement of Special Educational Needs. The Act also removes in most 
instances the separate treatment of local authority maintained schools and academies under SEN 
legislation. 

Significant Amendments 
There were about 130 Government amendments to Part 3 during the Bill’s passage through 
Parliament. The most significant are: 

Health: Clinical Commissioning Groups (and NHS England) must comply with any health care 
provision requirements in EHC plans. See the ministerial letter (March 2013) and DfE technical 
note; further amendments to what is now section 21 clarified that healthcare and social care 
provision which educates or trains a child or young person is to be treated as special educational 
provision. Further government amendments to section/clause 21 are described in this DfE note on 
Government amendments at Lords Report Stage. 

Disability: a number of Government amendments were made to ensure that children who were 
disabled, but do not necessarily have special educational needs, were included in many local 
authority functions in Part 3, including the joint commissioning arrangements (s.26), and the local 
offer (s.30). Note the definition of when a child has special educational needs in ss. 20 and 21 are 
not included. This is confusing as the s.20(2) uses the word ‘disability’ to define special 
educational needs (as was originally used in the Education Act 1981). This predates the definition 
of disability now found in the Equality Act 2010. See DfE note on Government amendments at 
Lords Report Stage. 

Scope of EHC Plans: In general, EHC Plan functions are excluded from the need to include 
provision to support disabled children and young people. An exception is made for provision made 
under section 2 of the Chronically Sick and Disabled Persons Act 1970, which can be included in 
the EHC Plan (although the child will still have to have special educational needs). See s.37(2)(f) 
of Children and Families Act and page 2 of this Ministerial letter (February 2014). For 
convenience, and in recognition of its importance, the letter states: 

I therefore wish to amend the Bill to widen the range of services that must be included in the EHC plan 
to include any services provided to disabled children and young people under 18 under section 2 of the 
CSDPA, regardless of whether it relates to the learning difficulty or disability which gives rise to the SEN. 
I hope that this change will provide assurance that assessed social care needs for disabled children will 
be met under the existing CSDPA duty and that families will have greater clarity that the EHC plan 
includes all the relevant social care services needed by disabled children. 
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The Bill will continue to require that any other social care provision which is reasonably required by the 
learning difficulty or disability that gives rise to the SEN must be included in the EHC plan. This covers 
provision made under section 17 of the Children Act which is not covered by the CSDPA, for example 
residential short breaks. It will also cover adult social care provision for young people aged 18-25, where 
a care plan is drawn up under provisions in the Care Bill. The adult care plan should form the social care 
part of the EHC plan for young people over 18, and the Care Bill includes a duty to meet assessed 
needs in the adult care plan. 

The Care Bill is not due to be considered again in Parliament until 7 May 2014. See also s.50 for 
continuation of provision once a child reaches the age of 18 for provision which was made 
previously under section 17 of the Children Act 1989. 

Assessment and plans for young people aged 18 and over: The Government supported an 
amendment by Liberal Democrat backbencher Baroness Sharp to require local authorities to 
consider, when a young person is aged 18 or over, whether “additional time” is needed to 
complete his or her education or training in comparison to the majority of others of the same age 
who do not have special educational needs to (section 36(10). As a consequence the requirement 
was removed in clause 37 (now section 37) that local authorities have regard to age when 
deciding whether to make an EHC plan if the young person is aged 18 or over. 

Appeals, mediation, and dispute resolution: the relevant sections, ss. 51 to 60, have either 
been rewritten, or added to, by Government amendment. See the DfE policy statement (January 
2014) 

Detained person: ss. 70 to 75 are Government amendments replacing the original exclusion of 
detained persons from the new legislation. See the DfE policy statement (December 2013) and on 
page 3 of the ministerial letter (January 2014). 

Other matters 
Statutory definitions: As ever with legislation, statutory definitions are found in the last section, 
which for Part 3 is section 83. Readers may find it helpful to go to s.83 before going further. 

Commencement: The 2nd Commencement Order (The Children and Families Act 2014 
(Commencement No. 2) Order 2014 (SI 2014/889)) commences Part 3 on 1 September 2014 with 
the exception of sections on Detained Persons. Certain provisions commence before 1 September 
2014 for the purpose of making regulations. 

See the DfE webpage Implementing the 0 to 25 special needs system and the updated version of 
Implementing a new 0 to 25 special needs system: LAs and partners: Further Government advice 
for local authorities and health partners (April 2014), Special educational needs and disabilities 
(SEND) reform: letters (April 2014) and Implementing the 0 to 25 special needs system: further 
education (April 2014). 

Section by section analysis of Part 3 

Local authority functions: general principles 
The Act retains the pivotal role of the local authority in identifying, assessing, and securing the 
educational provision for children and young people with special educational needs. A new 
requirement (s.19) is that the local authority must follow four guiding principles, namely that the 
local authority must: 
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• Listen to the views, wishes and feelings of children, young people and parents; 
• Ensure children, young people and parents participate in decision-making; 
• Provide the necessary information and support to help children, young people and parents 

participate in decision-making; and 
• Support children, young people and parents in order that children and young people can 

achieve the best possible educational and other outcomes. 

Special educational needs etc 
The current definitions of special educational needs and special educational provision are broadly 
retained and extended to include young persons in education or training under the age of 25 
(s.20). Thus, ‘a child or young person has special educational needs if he or she has a learning 
difficulty or disability which calls for special educational provision to be made for him or her’. In 
particular, the definition of ‘learning difficulty’ retains the ambiguity first set out in the Education Act 
1981 about the relative nature of the difficulties and provision to meet them. The ‘learning difficulty’ 
has to be ‘significantly greater’ than the learning difficulties experienced by others of the same 
age, or a ‘disability’ has to prevent or hinder the child or young person from making use of facilities 
of a kind generally provided for others of the same age (with the removal of the words ‘within the 
area of the local authority’ from the definition in s.312, Education Act 1996). Section 21 contains 
definitions. The Government amended this section to clarify that health and social care provision 
which educates or trains a child or young person is to be treated as special educational provision. 
The Government resisted calls to include all children with disabilities in the definition of special 
educational needs . See note on disability in Significant Amendments above. 

Identifying children and young people with special educational needs and disabilities 
A local authority must use its functions to identify all children and young people in its area who 
have or may have special educational needs or a disability (s.22). If a clinical commissioning 
group or NHS trust ‘forms an opinion’ that a child under compulsory school age has (or probably 
has) special educational needs or a disability, then the NHS body must discuss the opinion with 
the child’s parents (s.23). The NHS body must then inform the appropriate local authority. 

Children and young people for whom a local authority is responsible 
A local authority is ‘responsible’ for all children or young persons who it has identified as having 
special educational needs, or who have been brought to the local authority’s attention ‘by any 
person’ as having, or may be having, special educational needs (s.24). Note: does not apply to 
disabled children and young persons who do not have special educational needs. 

Education, health and care provision: integration and joint commissioning 
A local authority must work with health and social care services to ensure ‘the integration of 
educational provision and training provision’ where this promotes the well-being of children with 
special educational needs or a disability and improves the quality of special educational provision 
for them (s.25). A new definition of well-being is provided which is repeated in s.76(8). This is not 
the same as that found in s.10 (Co-operation to improve wellbeing) Children Act 2004 (which 
remains on the statute book). See also section 97 below and a further definition of well-being in 
Part 1 of the Care Act. 

In particular, the local authority ‘and its partner commissioning bodies’ (the local clinical 
commissioning groups and where relevant the NHS Commissioning Board) must make 
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arrangements (“joint commissioning arrangements”) about education, health and care provision to 
be secured for children and young people with special educational needs for whom the authority is 
responsible, and those who have a disability (s.26). This is known as “EHC provision”: education, 
health and care provision. And, as with current arrangements, the provision for any particular child 
or young person does not necessarily have to have an EHC plan to safeguard the provision. Joint 
Commissioning Arrangements ‘must include arrangements for considering and agreeing’ (although 
no duty to agree) EHC provision ‘reasonably required’ by the learning difficulties and disabilities of 
children and young people having special educational needs. A Government amendment also 
requires the Joint Commissioning Arrangements to include the EHC provision for children and 
young people with disabilities in the local authority area who do not have special educational 
needs. The Joint Commissioning Arrangements must include what, and by whom, EHC provision 
is to be secured, what advice and information is to be provided and by whom, how complaints are 
to be dealt with, and how disputes between the commissioning partners are to be resolved. The 
parties to the commissioning arrangements must ‘have regard to’ the arrangements and keep the 
arrangements under review. The local authority and NHS commissioning bodies must have regard 
to the Joint Strategic Needs Analysis (JSNA) prepared by the local authority, and the Health and 
Wellbeing Strategy agreed by the Health and Wellbeing Board. There is no role on the face of the 
Act for the Children’s Trust Board.  

Review of education and care provision 
A local authority must keep under review the ‘educational provision, training provision and social 
care provision’ in its area used by children and young persons with special educational needs or a 
disability and provision outside its area used by children and young persons from its area (s.27). 
The local authority ‘must consider the extent’ that the provision ‘is sufficient’ to meet the needs of 
the local children and young people and, in doing so, must consult children and young people and 
their parents, early years providers, schools, FE colleges and other education and training 
providers, and the youth offending team. NHS bodies are not included although the local authority 
must have regard to the Health and Wellbeing Strategy in reviewing education and care provision. 
The local authority can consult other ‘persons as the authority thinks appropriate’. 

Co-operation and assistance 
In carrying out these and other functions, the local authority must co-operate with a range of local 
partners including maintained schools and academies, PRUs, institutions approved to take 
children and young people in the independent and post-16 sectors, shire districts (for County 
Councils), NHS England, clinical commissioning groups, and NHS Trusts. The legislation was 
amended by the Government to include youth offending teams and secure accommodation (where 
a young person is detained as a result of a court order etc.) (s.28). And these bodies must co-
operate with the local authority in the exercise of the local authority’s functions. Regulations can 
prescribe circumstances where a CCG does not have to co-operate. Local authorities must ensure 
that their officers co-operate with each other (including those who work in children’s social care)! 
Similarly, each educational institution must cooperate with the local authority in the exercise of the 
educational institution’s functions (s.29). 

Information and advice 
A local authority must publish a “local offer” of services it expects to be available for children and 
young people with special educational needs (s.30). A Government amendment has extended the 
scope of this section to include children and young people in the local authority area who have a 
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disability but do not require special educational provision. The offer must include EHC provision, 
other education and training provision, and travel support, and provision to assist in preparing 
children and young people for adulthood and independent living (which include finding 
employment and obtaining accommodation). The local authority must publish comments about the 
local offer, and the action the authority intends to take in response (the latter is the result of a 
Government amendment). Regulations will cover information to be included in the offer, the 
manner of publication, who is to be consulted in preparation of a review of the offer (including the 
involvement of children and young people). The offer must include information about how to obtain 
an EHC assessment (see s.36), information about other sources of information, provision 
additional to or different from provision in the local offer (e.g. innovative provision not viewed as 
part of the local offer), and how to make a complaint. 

In addition, a number of bodies are put under a duty to cooperate if requested by the local 
authority except if cooperation would be ‘incompatible with the duties’ of the body or otherwise 
‘have an adverse effect’ on the other bodies’ services (s.31 – this is a stronger formulation than 
s.28). Educational institutions are excluded but NHS bodies are included, along with other local 
authorities, and the youth offending team, and persons in charge of relevant youth accommodation 
(note: the definition of local authority excludes the shire district housing functions). Jobcentre Plus 
is not included in either ss. 28 or 31 and its role in finding employment. 

The local authority is placed under a duty to provide in its area advice and information to children 
and young people with special educational needs and disabilities, and their parents, education 
institutions, and others ‘as it thinks appropriate’ (s.32). 

Mainstream education 
The legislation on Education, health and care (EHC) plan is based on the current legislation for 
statements of special educational needs (s.33) including the assumption that a child with a Plan 
(currently a Statement) is educated in a mainstream school. If following an EHC assessment (see 
s.36), the local authority decides to secure EHC provision using a plan (see s.37 onwards), then 
the local authority must secure provision in a mainstream institution ‘unless it is incompatible with 
(a) the wishes of the children’s parent or the young person, or (b) the provision of efficient 
education for others’. In determining whether mainstream education for a child with an EHC Plan 
is ‘incompatible’ with the provision of efficient education, the local authority will need to 
demonstrate that ‘no reasonable steps’ can be taken ‘to prevent the incompatibility’. Similarly, the 
‘governing body, proprietor or principal’ of a mainstream institution will need to demonstrate ‘no 
reasonable steps’ (there is a problem in that ‘principal’ is not defined in education legislation 
although it can reasonably be assumed that it refers to the person in charge of an Academy, for 
example). 

If a child or young person has special educational needs but no EHC Plan, then the child must be 
educated in mainstream provision (s.34). However, a parent can pay for the child or young person 
to be educated in non-mainstream provision in the independent sector. A child with SEN but no 
EHC Plan can be educated in a special school for the purpose of an EHC needs assessment. 
Similarly with a child who has a change of circumstance (to be defined in regulations although 
presumably a change in the child’s needs) if agreed by all of the head of the educational 
institution, the responsible local authority and the children’s parents or young person. EHC Plans 
are not required by special schools established in hospital. If the funding agree permits it, an 
Academy special school may admit pupils without an EHC Plan. 
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As with the current law, where a child with an EHC pan is educated in a mainstream school, then 
the school must ensure ‘so far as is reasonably practicable’ that the ‘child engages in the activities 
of the school together with children who do not have special educational needs’ (s.35). This duty 
does not apply where the institution demonstrates that integrated provision means that the child 
could not receive the provision specified in the plan, the provision of efficient education and the 
efficient use of resources. 

Assessment 
An EHC needs assessment may be requested by a child’s parents, a young person or an 
educational institution (s.36). The local authority may carry out an EHC needs assessment when it 
is responsible for a child who has, or may have, SEN under s.24. In determining whether to carry 
out an assessment, the local authority must consult the parents and young person, and formally 
notify them if an assessment is to be carried out or not. Once the EHC assessment has been 
carried out, the child’s parents and young person must be notified of the outcome of the 
assessment, whether the local authority proposes to secure that an EHC plan is prepared, and the 
reasons for the decision. A government amendment makes clear that when determining whether 
to carry out an assessment of a young person aged over 18, the local authority must consider 
whether the young person requires additional time to complete his or her education or training 
compared to those who do not have special educational needs. The original version of the Bill 
required local authorities to have regard to age only when determining whether to carry out an 
assessment. 

Regulations may specify: timescales; how to give notices to parents etc; how views can be 
expressed; how assessments are to be conducted; how advice is to be obtained; how the EHC 
assessment can be combined and used with other assessments (this is aimed at health and social 
care assessments); and the provision of information, advice and support in connection with the 
EHC needs assessment. 

Education, health and care plans 
If required by the EHC needs assessment, the local authority must secure that an EHC Plan is 
prepared, and subsequently maintained (s.37). The plan must specify the child’s or young 
person’s SEN, the outcomes sought, the special educational provision required, and any health 
care and social care ‘reasonably required’ by the learning difficulties and disabilities which result in 
the special educational needs. The Plan may also specify ‘other’ reasonably required health and 
social care provision (not resulting in the SEN). In the case of a child under 18, this will include any 
social care provision which must be made by the local authority under section 2 of the Chronically 
Sick and Disabled Persons Act 1970. This is a Government amendment. Regulations will specify 
rules about the content, maintenance, amendment and disclosure of EHC plans. 

In preparing an EHC Plan, the local authority must consult, and then send a draft of the plan to the 
child’s parents or young person, which must not name a school or other institution or specify a 
type of school or other institution (s.38). The child’s parents or young person must be informed of 
the right to make representations about the draft plan’s content, and request the authority secure 
that a particular school or institution is named in the plan (which includes an independent special 
school approved under s.41). Where a particular school or institution is requested, the local 
authority must consult the school, any other school the authority is considering naming in the EHC 
plan, and for a school maintained by another local authority, that local authority (s.39). The local 
authority must secure a place for the child or young person at the requested school or institution 
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unless it is unsuitable given the ‘age, ability, aptitude or special educational needs of child or 
young person’ or is incompatible with the provision of efficient education or the efficient use of 
resources. If the requested school or institution is incompatible, the local authority must name an 
alternative school or institution in the EHC plan or specify the type of school or institution that 
would be appropriate. If no request for a school or institution is made, the local authority must 
either name a school or institution in the plan or the type of school or other institution which would 
be appropriate (s.40). 

The Secretary if State can establish a list of independent special schools and special post-16 
institutions which are approved for parents to request be named on the EHC plan thus recreating 
an independent special school list which was abolished by the Education and Skills Act 2008 
(s.41). Approval of the post-16 institutions is new. Much of the detail will be in regulations. DfE has 
published Applying to be on the approved list of independent special institutions (April 2014) about 
how institutions can apply to be on the list and the associated criteria for inclusion. 

The local authority must secure the special educational provision in an EHC plan and the 
‘responsible’ health care commissioning body must secure the health care provision (s.42). Social 
care provision which is not educational (see s.21) is not included. 

Schools and other institutions named in an EHC plan must admit the child or young person (s.43) 
irrespective of the law on pupil admissions. 

A local authority must review an EHC plan in the first year and annually thereafter. A local 
authority must secure a reassessment of the needs of the child when requested by a child’s 
parents or the young person, and do so at other times when it thinks it is necessary. If the young 
person is aged over 18, the local authority must consider whether the educational or training plans 
have been achieved. Regulations will specify detailed arrangements for reviews and re-
assessments (s.44). A local authority can cease to maintain a plan if it is no longer responsible for 
the child or young person, or determines that an EHC plan is no longer necessary. Regulations will 
specify detailed arrangements (s.45). A local authority can continue to maintain an EHC plan until 
end of the academic year in which a young person attains the age of 25 (s.46). Regulations will 
give the rules on how EHC plans can be transferred from one local authority to another (s.47). 
This section is a Government amendment; subsequent sections do not have the same numbering 
as the first print of the Bill. 

Where a young person has been released from detention who previous had an EHC plan, the 
local authority will become ‘responsible’ and maintain the plan again (s.48). The plan must be 
reviewed as soon as reasonably practical after the release date. See ss. 66 to 71 which are 
Government amendments on provision for detained persons. 

The law on personal budgets and direct payments is found in s.49. The local authority must 
prepare a ‘personal budget’ when requested by a child’s parents or young person. The personal 
budget is the amount specified or proposed to be specified in the EHC plan with the money being 
paid to the parents or young person. Provision is made for ‘direct payments’ where the local 
authority pays any fees etc. with the consent of the parents or young person. Details of how 
personal budgets will work will be in regulations. The draft Special Educational Needs (Personal 
Budgets) Regulations 2014 were published on 11 April 2014. 
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Where a local authority provides services to a child in need under section 17, Children Act 1989, 
who has an EHC plan, the local authority can continue to provide those services after the child 
reaches his or her 18th birthday as part of the Plan (s.50). Obviously, the legal power to provide 
services under section 17 lapses on the young person’s 18th birthday. 

Appeals, mediation and dispute resolution 
Sections 51 to 60 were subject to 15 further Government amendments at the final stage of the 
Bill’s passage through Parliament. See DfE policy statement SEN appeals and redress (January 
2014). 

As at present, parents may appeal to the First-tier Tribunal against certain matters including a 
decision not to carry out an EHC needs assessment, a decision not to secure an EHC plan 
following an assessment, and once a plan is finalised about the content of the plan, re-
assessment, amendment and ceasing (s.51). Young people over compulsory school age will get a 
right to appeal to the Tribunal (and parents of 16 to 18 year olds will lose the right), and parents of 
children under 2 years will get one also. Regulations can specify other grounds of appeal to the 
Tribunal. It is a criminal offence not to comply with a decision of the Tribunal. 

A right to mediation is provided in s.52. However, participation in mediation will not be a 
requirement of appealing to the Tribunal. The local authority must inform the parent or young 
person of this right, and there are different routes for health care mediation (s.53) and educational 
and social care mediation (s.54). If mediation is sought on health care issues, the local authority 
must be informed about the health care provision the parent wishes to see in the plan. Mediation is 
conducted by a mediation adviser (s.55) and rules about how mediation operates are found in 
s.56. 

The local authority must make arrangement for avoiding or resolving disputes between the local 
authority or school or other educational institution and a child’s parents or young person with an 
EHC plan (s.57). An independent person must be appointed to resolve the dispute. A government 
amendment brings health service bodies into this dispute resolution procedure. 

The Secretary of State is empowered to introduce pilot schemes to allow children to appeal to the 
First-tier Tribunal about EHC plans etc. and also about disability discrimination under the Equality 
Act (s.58). An Order will give further details about the age of children etc. The Secretary of State 
may make this arrangement permanent two years after the pilot has commenced (s.59). A 
consequential amendment is made to the Equality Act (s.60) to allow children over compulsory 
school age to appeal to the First Tier Tribunal over disability claims (to mirror the right of 16 to 18 
year olds found in s.51). 

Special educational provision: functions of local authorities 
Local authorities may arrange for a child or young person’s special educational provision to be met 
otherwise in a school or post-16 institution, or in early years provision. That authority must be 
satisfied that it would be inappropriate for provision to be met in an educational institution (s.61). 
As at present, the local authority can secure provision in a school or institution outside England 
and Wales (s.62). The local authority must pay the fees at non-maintained schools and post-16 
institutions including fees for board and lodging if required by the EHC plan (s.63). Board and 
lodging at maintained schools is covered under s.514, Education Act 1996 and for academies 
s.10A, Academies Act 2010.  
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A local authority can supply goods and services to a maintained school, Academy or institution in 
the further education sector (but not post-16 institutions generally) in England to assist these 
institutions generally in providing special educational provision for children and young people with 
special educational needs (s.64). For an institution within the FE sector, the support must be for a 
young person with an EHC plan, or there must be an intention of educating or training a young 
person with an EHC plan, at the institution. For a post-16 institution, non-maintained school, or 
independent school (which is not an Academy) it must be in relation to a specific child. Local 
authorities are not restricted as far as maintained institutions but for other institutions, it must be 
related to the institution’s duties under s.66 (see below), and a charge can be made. A local 
authority has a similar power in relation to early years providers. 

Local authorities retain a right of access to all educational institutions (including Academies) which 
have a child or young person with an EHC plan maintained by the authority for the purpose of 
‘monitoring the education or training’ set out in the plan (s.65). 

Special educational provision: functions of governing bodies and others 
Institutions must use their ‘best endeavours’ to secure special educational provision for pupils or 
students who have special educational needs (s.66). Schools, but not FE colleges, must appoint 
an SEN co-ordinator (s.67). Parents must be informed if special educational provision is being 
made for their child, and a young person must also be informed (s.68). This (obviously) only 
applies for children and young people without an EHC plan. Schools must prepare an SEN 
information report about the implementation of the school’s policy for ‘pupils at the school with 
special educational needs’ (s.69). Information will be prescribed in regulations. Information will 
also have to be included about facilities for children with disabilities whether or not they have 
special educational needs.  

Detained persons 
Sections 70 to 75 are Government amendments made in the House of Lords and relate to 
children and young people detained by order of a court or in a few cases by order of the Home 
Secretary. As a consequence, clause 69 in the first print of the Bill (which says that the legislation 
does not apply to detained persons is removed). See the DfE policy statement (December 2013) 
and on page 3 of the ministerial letter (January 2014). 

Part 3 of the Children and Families Act 2014 does not apply to a child or young person who has 
been detained secure accommodation expect section 70 and ss.71 to 75, and certain other 
sections including the duties to cooperate (ss.28 and 31) and the Code of Practice (s.77). 
However, regulations can make any provision in Part 3 apply to detained persons with or without 
modification. Section 70 also contains definitions including: “detained person” who must be aged 
18 or under, and the “home authority” is the local authority the detained person was ‘ordinarily 
resident’ before detention. 

A detained young person, or a detained child’s parent, or the person in charge of secure 
accommodation can request an EHC needs assessment from the home local authority (s.71). The 
local authority can decide not to assess after consulting parents etc. The assessment procedure 
mirrors assessments under s.36 (above). Where an assessment is done, it is with a view to having 
an EHC plan in place on the release of the young person from detention (s.72, which otherwise 
applies ss.37 to 40 to the process of securing an EHC plan). However, see s.74. Appeals and 
mediation arrangements are found in s.73. 
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Section 74 applies where a local authority maintains an EHC plan prior to the child or young 
person being detained or where a home authority has prepared an EHC plan under s.72. The 
current law found in s.562, Education Act 1996, requires the host authority, the local authority in 
which the custodial institution is based, to arrange appropriate special educational provision for the 
detained person. This is amended to apply to Wales only and section 74 makes the home 
authority responsible for arranging special educational provision in accordance with the EHC plan 
if practicable. Health provision is arranged by the “detained person’s health services 
commissioner” which is likely to be NHS England. A local authority can supply goods and services 
to another authority or ‘other person’ making special educational provision under s.74 (s.75). 

Information to improve well-being of children and young people with SEN 
The Secretary of State must use his powers to collect and secure the publication of information 
which is likely to help improve the well-being of children with special educational needs, and young 
people aged under 19 England with special educational needs (s.76). This ‘special needs 
information’ information must be published annually, in a form and manner that the Secretary of 
State thinks fit. It must include information about the children, and young people, with special 
educational needs (without naming the children and young people) and the provision made for 
them. A charge may be made for any documents. 

Code of practice 
The Secretary of State must issue a Code of Practice is giving about the exercise of functions 
under this Part of the Act (s.77). The following must have regard to the code: Local authorities in 
England (but not shire districts), governing bodies of maintained schools, academies (but not the 
remaining two CTCs and the one CCTA), institutions in the further education sector, pupil referral 
units, independent institutions approved by the Secretary of State to accept pupils with EHC plans, 
early years providers, the NHS Commissioning Board, clinical commissioning groups, NHS trusts 
and foundation trusts, and (as a late government amendments) youth offending teams, and 
persons in charge of relevant custodial institutions. The First-tier tribunal must also have regard to 
the code when relevant. During the passage of the Bill, the Government published for consultation 
a draft SEN Code of Practice, nine sets of regulations, an order, and transitional arrangements. 
Consultation closed on 9 December 2013. 

Before the code can be issued, or a revised code issued, a draft must be laid before Parliament 
(s.78). If within the period of 40 days when the Parliament sits, either House resolves not to 
approve the draft, then the Secretary of State must revise the draft and present a new draft code 
to Parliament. The code can be approved by an affirmative resolution of both Houses to shorten 
the 40-day period. As previously announced, and confirmed by the draft Code published in 
October 2013, the existing arrangements for School Action and School Action plus will be 
abolished. Commences 13 May 2014 (2nd Commencement Order). 

A review of how effectively disagreements (mainly parental appeals to the First Tier Tribunal) 
about the exercise of functions under the new legislation are resolved must be carried out, and a 
report laid before Parliament, within three years of commencement (s.79). This is a late 
government amendment to meet concerns that the first-tier tribunal cannot consider appeals about 
health care provision which do not directly relate to special educational provision. 
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Supplementary 
Provision is made where the parent of a child, or a young person, lacks the mental capacity to take 
decisions about their child’s, or the young person him or herself, special educational provision 
(s.80). The application of the new law just to England is confirmed (s.81), and consequential 
amendments (96 paragraphs), many of which relate to separating the England and Wales SEN 
provisions, are found in schedule 2 to the Act (s.82). Wales will continue to use the law set out in 
the Education Act 1996. Some relate to integrating academies into the new arrangements. Thus, 
paragraph 36 contains a new definition of a special school substituting for the existing definition in 
s.337, Education Act 1996. 

The interpretation of various terms is found in s.83. Section 83(7) (and repeated in s.140(2)) states 
that Part 3 of the Children and Families Act 2014 has to be read as though it were part of the 
Education Act 1996, the principal education act. Thus, the definitions in s.579 of the 1996 Act 
apply to Part 3. Of note is the definition of ‘child’, which is the ‘education act’ one, and not ‘children 
act’ one, i.e. a child is a person under compulsory school age and not a person under the age of 
18. However, see s.50 where the ‘children act’ definition of a child has to be used. Coupled with 
the definition of ‘young person’ in s.83(2), i.e. a person over compulsory school age but under 25, 
the collective term ‘child or young person’, used 109 times in the Act, covers all persons under 25. 
The consequence is that once a person is over compulsory school age, providing he or she has 
mental capacity, he or she is the ‘decision maker’ about his or her special educational provision. 

Likewise, the definition of a local authority (which excludes the shire districts) is the education act 
definition. Section 83(2) has definitions of “mainstream school”, a local authority maintained school 
or an academy school, and “post-16 institution” is an institution which provides education or 
training for those over compulsory school, but is not a school (independent or maintained) and is 
not in the higher education sector (and will include private institutions outside the further education 
sector). Section 83(4) specifically excludes higher education from Part 3. Section 83(3) specifies 
that a child or young person has a disability using the definition of the term ‘disability’ in the 
Equality Act 2010 (but the disability only qualifies for EHC provision if the disability ‘prevents or 
hinders him or her from making use of facilities of a kind generally provided for others‘ etc (s.21)). 

Part 4: Childcare etc (sections 84 to 89) 
The Act contains a number of provisions to take forward the Government’s aim to reform childcare 
to ensure “the whole system focuses on providing safe, high-quality care and early education for 
children” as set out in the paper More great childcare: raising quality and giving parents more 
choice (January 2013). Most measures did not require primary legislation such as changes to the 
minimum adult to child ratios. However, four matters found in sections 84 (childminder 
agencies), 85 (Paid Ofsted reinspection), 86 (Repeal of the sufficiency assessment), and 88 
(removal of governing body duty to consult on community facilities) were in the original print of 
the Bill published a week after More Great Childcare. See DfE Evidence Pack Childcare: 
Children and Families Bill. 

Sections 87 (Regulating LA duty to fund early years provision) and 89 (Subsidising childcare via 
the tax system) were Government amendments mainly arising out of the subsequent 
Government paper More affordable childcare (July 2013). 

Childminder agencies are ‘persons’, that is ‘natural’ persons, unincorporated associations, or 
corporate bodies, including local government, which will be self-funded and independent of the 
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Government. A person who wishes to provide childminding will be still be able to be directly 
registered and regulated by Ofsted but the childminding agency provides an alternative. The 
Government believes that ‘Childminder agencies will encourage more childminders to enter the 
market; support the training and development of childminders; make it easier for parents to find a 
suitable childminder; and further improve the quality of provision. We believe that agencies can 
and will provide parents and children with a safe, high quality childcare experience. Agencies 
themselves and the childminders who register with them will be committed to doing so – and 
further reassurance for parents is offered by the legislative requirements, and inspection and 
quality assurance arrangements we are putting in place.’ 

The legislative provision for childminder agencies is found in s.84 and the 27-page schedule 4 
which consists solely of amendments to Part 3 of the Childcare Act 2006. A Keeling schedule is 
available showing changes to 2006 Act although there were subsequent Government 
amendments in the Lords Committee Stage (see below) and draft illustrative Childcare 
(Childminder Agency) (Registration) Regulations have been produced. Childminder agencies will 
be registered, regulated and inspected by Ofsted. 

Government amendments in the Lords to Schedule 4 include improvements to the Ofsted 
inspection regime, and deal with what happens (with appeal mechanisms to the First Tier tribunal) 
to childminders when a childminding agency is disqualified and where an agency chooses to 
suspend a childminder. An updated Statement of Policy Intention (October 2013) was produced 
along with information on the 20 pilots which includes involvement by 12 local authorities. A 
ministerial letter (December 2013) gives a further update on the development of childminding 
agencies and others matters relating to Part 4. Up to date information can be found on the 
Government Childminder agencies website. DfE consultation Childminder agencies and changes 
to the local authority role closes on 22 May 2014. Commences 1 September 2014 2014 (2nd 
Commencement Order). 

Early years settings will be able to request, and pay for, an Ofsted inspection (s.85). This is 
achieved by amending section 49 (Inspections of early years provisions) of the Childcare Act 2006 
and mirrors similar provisions introduced for maintained schools, academies and FE colleges in 
the Education Act 2011. The Government believes that this will create ‘an incentive for providers 
to make swifter improvements’. Commences 13 May 2014 (2nd Commencement Order). 

The local authority duty to publish an assessment of the sufficiency of childcare in the area of the 
authority under s.11 of the Childcare Act 2006 is repealed (s.86). The LA duty to secure sufficient 
childcare for working parents under section 6 is not affected. The Government claims that the 
repeal of s.11 will ‘reduce resource costs and duplication of work’. Commences 13 May 2014 (2nd 
Commencement Order). 

Regulations can be made about the way local authorities meet their duty to secure early years 
provision for young children. Currently, there is only statutory guidance. Regulations can require 
local authorities to meet the duty by securing provision at any provider where the parent of an 
eligible child wishes to send the child. The regulations can also specify what conditions if any are 
imposed by the local authority (s.87). This was a Government amendment in the Lords and a 
Statement of Policy Intention: role of the local authority in early education and childcare was 
produced in October 2013 and the childminder agency consultation mentioned above under s.85. 
Commences 13 May 2014 (2nd Commencement Order). 
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A maintained school governing body will no longer have to consult the local authority, staff and 
parents before providing community facilities (which will include childcare provision) at the school 
(s.88). This is achieved by amending section 28 (Limits on power to provide community facilities 
etc) Education Act 2002 so that subsection (4) - on consultation - applies only to Wales. Section 
27 of the 2002 Act gives governing bodies the power ‘to provide any facilities or services whose 
provision furthers any charitable purpose for the benefit of’ the school community or people who 
live and work in the local area. The Government’s objective is to ‘increase school autonomy and 
remove burdensome bureaucracy’. Commences 13 May 2014 (2nd Commencement Order). 

Preparatory Government expenditure on the Tax-free childcare scheme is provided in 
section 89. The scheme will commence from autumn 2015 for almost 2 million families for 
children under the age of 5. All working parents with children under 12 will be covered within the 
first year. Children up to age 16 with disabilities will also be eligible, in line with existing employer 
supported childcare rules. The new scheme will be available to working families where: both 
parents are in work; each parent earns less than £150,000 a year; and parents aren’t already 
receiving support through tax credits or universal credit. For every 80p eligible families pay in, the 
Government will contribute 20p up to £10,000 a year per child. Parents will be able to use the 
vouchers for any Ofsted regulated childcare in England and the equivalent bodies in Scotland, 
Wales and Northern Ireland. Further information is available here. Commences 13 May 2014 (2nd 
Commencement Order). 

Part 5: Welfare of Children (sections 90 to 106) 
With the exception of section 99 on the Virtual School Head (which has transferred from Part 1), 
all sections in Part 5 were Government amendments in the House of Lords. 

Child performances 
Local authorities are required to license children under the age of 16 if they are to give public 
performances for financial reward. An assessment is made as to whether the performance is 
reasonable given the pressure and time commitment on the child’s life and school work. Some 
types of public performance, particularly stage acting and ballet, are banned for children under the 
age of 14 unless it can be demonstrated that only someone at about the age of the child for whom 
a licence is sought can fulfil the part. This requirement is found in s.38 of the Children and Young 
Persons Act 1963, which is repealed by s.90. Local authorities can decide whether to issue 
licenses on the merits of the application alone. This section commences two months after Royal 
Assent, i.e. 13 May 2014, by virtue of section 139(4). See DfE statement on child performances 
which also gives information on changes to secondary legislation. 

Tobacco, nicotine products and smoking 
There are several new requirements on restricting the sale of tobacco products to under 18-year 
olds or otherwise reducing the chance that children will be subjected to smoking. They nearly all 
require further consultation on the details. 

• Makes it a criminal offence for a person over the age of 18 to buy tobacco or cigarette papers 
on behalf of an individual aged under 18 (s.91). See Government statement on the proxy 
purchase of tobacco. 

• The sale of nicotine products, e.g. e-cigarettes, to persons under the age of 18 is prohibited 
(s.92). See Government statement. Regulations will be able to include new nicotine products 
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while exempting, for example, foods that have naturally occurring levels of nicotine. 
Consequential amendments apply the current legislation on the sale of tobacco etc. to a 
person under 18 apply to nicotine products (s.93). The penalty for committing an offence of 
selling nicotine products is a fine not exceeding level 4 on the standard scale, currently £2,500. 

• Regulations can be made to standardise tobacco packaging when the Secretary of State 
considers that the packaging contributes to reducing the risk of harm, or to promoting the 
health or welfare of, children and young people under the age of 18. In other words, cigarettes 
etc. can only be sold in plain packaging (s.94). See ministerial letter from Lord Howe (DoH) 
and statement which give further information on the legislative tests, the effect on EU and UK 
wide law, and how the legislation will be introduced. 

• Regulations can be made to provide for cars to be smoke-free when a person under the age of 
18 is present in the vehicle (s.95). This was a Government defeat in the Lords but the 
amendment was added to the Bill in the Commons on a free vote. 

Young carers and parent carers 
The legislation on the rights of young carers is consolidated and extended to include the right to a 
local authority assessment of need for support to all young carers under the age of 18 regardless 
of who they care for, what type of care they provide or how often they provide it. Three new 
sections: 17ZA, 17ZB and 17ZC are added to the Children Act 1989 (s.96). Section 17ZA states 
that the LA must carry out an assessment if the authority thinks the young person may have a 
need for support, or if requested by the young carer, or his or her parents. An assessment does 
not have to be done if there is a previous assessment unless circumstances have changed. An 
assessment includes assessments done under the Carers (Recognition and Services) Act 1995, 
Carers and Disabled Children Act 2000 and the Community Care (Delayed Discharges) Act 2003. 
The assessment must take account of the wishes of the young person to work and participate in 
education, training or recreation. The assessment must involve the young person, the parents and 
the person cared for. A written record of the assessment must be made which must include a 
statement as to whether the LA consider the child to be in need. The LA must take “reasonable 
steps” to identify “the extent to which” there are young carers in their areas. Section 17ZB 
excludes young people who are carers by virtue of a work contract or are doing caring as a 
voluntary activity although the LA can ignore this requirement. The provision of care includes 
“providing practical or emotional support”. Assessments can be combined with other assessments 
if the young person and the cared for person agree. Regulations can specify the matters which 
must be assessed in an assessment. Section 17ZC requires the LA to decide whether the young 
person has needs for support, and whether the needs can be satisfied by services provided under 
s.17 (Provision of services for children in need, their families and others) of the 1989 Act, and if so 
whether to support such services. See written ministerial statement and DfE policy statement. 

The legislation on the right to an assessment for parent carers is consolidated. The requirement 
that such carers provide a substantial amount of care on a regular basis in order to be assessed is 
removed, and local authorities are required to assess when a need is perceived, as well as on 
request (s.97). Three new sections are added to the Children Act 1989: 17ZD, 17ZE and 17ZF 
and follow the pattern of the legislation for young carers except that the LA must be satisfied that it 
can provide services for the disabled child cared for and his or her family under s.17 of the 1989 
Act before an assessment takes place. In carrying out an assessment, the LA must have regard to 
the well-being of the parent carer using the definition of well-being in Part 1 of the Care Act 2014 
(this was the cross-reference which delayed the enactment of the Children and Families Act). The 

© Local Government Information Unit/Children’s Services Network www.lgiu.org.uk 251 Pentonville Road, London N1 9NG. Reg 
Charity 1113495. This briefing available free of charge to LGiU/CSN subscribing members. Members welcome to circulate 
internally in full or in part; please credit LGiU/CSN as appropriate. 

 You can find us on Twitter at @LGiU 

https://twitter.com/%23!/LGiU
http://media.education.gov.uk/assets/files/pdf/a/all%20peers%20letter%20-%20standardised%20tobacco%20packaging%20-%2016%20dec.pdf
http://media.education.gov.uk/assets/files/pdf/p/policy%20statement%20-%20tobacco%20packaging%20-%2016%20december.pdf
https://www.gov.uk/government/speeches/children-and-families-bill-young-carers
http://media.education.gov.uk/assets/files/pdf/p/policy%20statement%20for%20yc%20amendment%20introduction%20oct%202013.pdf


 

LA must also have regard to the need to safeguard and promote the welfare of the disabled child 
and other children in the family. The new legislation was original proposed by a backbench peer, 
but taken over by the Government at the last stage in the Lords. See the ministerial letter. 

Staying put arrangements 
Former looked after children will be able to continue to live (“stay put”) with their former foster 
parents until the age of 21, if the local authority determines that it would be appropriate for them to 
do so and both the young person and the foster parents wish to make a “staying put” arrangement 
(s.98). This is achieved by inserting a new section 23CZA in to the Children Act 1989. See the 
ministerial letter and draft guidance. The ministerial letter states that views on the draft guidance 
are being sought from voluntary organisations and local-after young people (not local authorities). 
See also the ministerial letter following the Commons Consideration of Lords Amendments which 
considers the issue of staying put in children’s homes. Commences 13 May 2014 (2nd 
Commencement Order). 

Educational achievement of looked after children 
Each local authority is required to have a ‘virtual school head’ (VSH) who can have a positive 
impact on the educational achievement of looked after children (s.99). This was originally in Part 1 
of the legislation. Amendments to section 22 (General duty of local authority in relation to children 
looked after by them) requirement the appointment of a person to discharge this function who is an 
officer employed by the local authority. See the DfE Evidence Pack Virtual School Head for 
Looked After Children: Children and Families Bill. Commences 13 May 2014 (2nd Commencement 
Order). 

Pupils with medical conditions 
A duty is placed on the governing bodies of maintained schools and proprietors of academies to 
support pupils with medical conditions, and to have regard to guidance issued by the Secretary of 
State (s.100). The section must be considered as education legislation. DfE has already consulted 
on draft guidance Supporting pupils at school with medical conditions. Consultation closed on 14 
March 2014. Commences 1 September 2014 (2nd Commencement Order). 

Local authority functions: intervention 
The law is clarified on the responsibility of the local authority functions when the Secretary of 
State, following intervention, requires a third party to perform children’s services functions 
particularly those where the local authority is required to be represented before the family courts 
(s.101). This achieved by amending s.497A (which confers power on the Secretary of State to 
secure the proper performance of local authority education functions, and is applied to social 
services functions relating to children by section 50 of the Children Act 2004 and to functions 
relating to childcare by section 15 of the Childcare Act 2006) of the Education Act 1996 and 
section 15 (Secretary of State’s power to secure compliance with requirements of Part 1 on Best 
Value authorities) of the Local Government Act 1999. See DfE note: Amendments 241B and 273A 
to the Children and Families Bill – Children’s Services. This section commences two months after 
Royal Assent, i.e. 13 May 2014, by virtue of section 139(4). 

Regulation of children’s homes etc 
In April 2013, DfE Ministers initiated a programme to introduce reforms to the children’s homes 
sector to strengthen safeguards for children, especially where they have been placed in distant out 
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of authority placements. Initially, this programme has focused on introducing more effective 
safeguards and improvements to the overall quality of children’s homes’ care. See DfE 
consultation Reforming children's homes care (June 2013), and the Government response to the 
consultation. The changes to secondary legislation are intended to make children’s homes duties 
for safeguarding children more explicit and require a stronger partnership and collaboration 
between children’s homes and local services responsible for safeguarding. These changes were 
introduced by way of The Children’s Homes and Looked after Children (Miscellaneous 
Amendments) (England) Regulations 2013 (SI 2013/3239) and were mainly introduced at the end 
of January 2014. See Amendments to the Care Standards Act 2000 to reform regulation of 
Children’s Homes. However, it became ‘clear that the current framework of regulation and 
inspection limits our capacity to set ambitious objectives to ensure that all homes provide reliable 
high quality support to each child in their care’. Sections 102 to 106 make changes to the 
framework. See Ministerial letter (February 2014) on staff qualifications in children’s homes (and 
also extending “staying put” (see section 98) to cover children’s homes. 

Sections 102 to 104 (not 105) commence two months after Royal Assent, i.e. 13 May 2014, by 
virtue of section 139(4). See also Residential Children's Homes (March 2014) by the Commons 
Education Committee. 

Ofsted acquires a power to suspend a person’s registration in respect of an establishment, or 
agency, in England, e.g. a children’s home (s.102). The Care Standards Act 2000 is amended to 
apply certain provision which currently apply in Wales to England, in particular sections 14A 
(suspension of registration) and 20B (urgent procedure for suspension or variation). While these 
powers can be used to in any setting which Ofsted regulates under the Care Standards Act, e.g. 
fostering service, the DfE expects this new power will almost always be used where Ofsted 
assesses there is a need for rapid action to close temporarily a children’s home while concerns 
are investigated. If a registered person continued to operate a home while their registration was 
suspended, the person would commit a criminal offence. See Note from the Department for 
Education for the House of Lords Report Stage on Amending the Care Standards Act. 

The Secretary of State gains a power to make regulations to prescribe objectives and standards 
that must be met by an establishment or agency, e.g. a children’s home, that is regulated by 
Ofsted (s.103). This is achieved by amending s.22 (Regulation of establishments and agencies) of 
the Care Standards Act to provide for the Secretary of State to use regulations to set objective 
standards which must be met by children’s homes and other regulated provision. 

The familiar “National Minimum Standards” as set out in section 23 of the Care Standards Act 
2000 can be used to supplement the regulations provided by section 103 (s.104). 

A person who is disqualified from being a foster parent will also be disqualified from carrying on, 
managing or having a financial interest in a children’s home (s.105). This is achieved by amending 
section 65 (Persons disqualified from carrying on, or being employed in, children's homes) to 
include person who are disqualified from being a foster parent under section 68 (Persons 
disqualified from being private foster parents) Children Act 1989. See Persons disqualified from 
carrying on, or being employed in children’s homes. 

Free school lunches 
All state funded schools will have a statutory obligation to provide free school lunches on request 
to all pupils in reception and years one and two; the duty can be extended to nursery provision and 
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all early years settings (s.106). See DfE guidance Universal infant free school meals (March 
2014). See also the School Food Trust website Universal Infant Free School Meals. Commences 
1 September 2014 (2nd Commencement Order). 

Part 6: The Children’s Commissioner (sections 107 to 116) 
The Act develops the role of the Children’s Commissioner’s effectiveness, taking forward 
recommendations in John Dunford’s Review of the Office of the Children’s Commissioner and 
subsequent consultation. 

• The primary function of the Children’s Commissioner is to ‘promote and protect children’s 
rights’ in England, and includes promoting awareness of the views and interests of children. The 
Children’s Commissioner is given a wide range of powers including the power to bring any 
matter to the attention of Parliament (and thus a level of independence from the Secretary of 
State for Education), as well as general powers to advise, encourage and investigate matters to 
do with children. Particular attention must be given to children who live away from home or 
receive social care. The Commissioner must pay ‘particular regard’ to the United Nations 
Convention on the Rights of the Child (s.107); 

• The Commissioner will be able to provide advice and assistance directly to children living away 
from home or who are in care (s.108); 

• The Commissioner, or a person authorised by the Commissioner, is authorised to enter 
premises other than a private dwelling to interview a child or observing the standard of care 
provided to children (s.109); 

• Information must be supplied to the Commissioner when requested of a person ‘exercising 
functions of a public nature’ (s.110); 

• The Commissioner must appoint an advisory board to provide advice and assistance; the board 
must represent the broad range of interests relevant to the Commissioner’s functions (s.111); 

• The Commissioner must publish an annual business plan; the Commissioner must take 
‘reasonable steps’ to consult children on the plan (s.112); 

• Amendments are made to the requirement on the Commissioner to produce an annual report; 
the report is to Parliament directly and the Commissioner must include an analysis of the 
effectiveness of the Commissioner’s work in promoting and protecting the rights of children 
including those living away from home (s.113); 

• Contains a statutory definition of ‘children living away from home or receiving social care’ 
(s.114); minor and consequential amendments are made (s.115); and the requirement on 
Ofsted to appoint a Children’s Rights Director is repealed (s.116). 

By virtue of Section 139(5), Part 6 came into force on 1 April 2014. 

For further information see DfE Evidence Pack: Office of the Children’s Commissioner: Children 
and Families Bill and the Lords and Commons Joint Committee on Human Rights Reform of the 
Office of the Children’s Commissioner: draft legislation. See the draft Framework Agreement 
governing the work of the Children’s Commissioner which now includes a clear statement about 
the Commissioner’s independence from Government, in the form of a set of overarching principles 
that encapsulate the relationship between Commissioner and the Government. 
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Parts 7, 8 and 9 – employment 
A number of changes are made to workplace practice to support better parenting as set out in the 
Modern Workplaces (May 2011) consultation and the Government responses on Flexible Parental 
Leave and Flexible Working (both November 2012). 

Part 7: Statutory rights to leave and pay (sections 117 to 126) 
A new employment right is created: eligible working parents are able to share parental leave and 
statutory shared parental pay. As currently, all employed women continue to be eligible for 
maternity leave and statutory maternity pay or allowance in the same way. However, they can now 
bring their leave and pay to an early end and eligible parents can share the balance of the 
remaining leave and pay as ‘shared parental leave and pay’ up to a total of 50 weeks of leave and 
37 weeks of pay. Eligible adopters can use the new system for shared parental leave and pay. 
Adoption leave and pay include prospective parents in a ‘fostering for adoption’ arrangement, and 
intended parents in a surrogacy arrangement who are eligible, and intend to apply for, a parental 
order. Section 122 (Statutory rights to leave and pay of applicants for parental orders) was 
amended in the Lords to take account of the possibility of a parental order to share leave being 
revoked, for example when, for example, a woman’s partner dies. Further Government 
amendments in the Lords were made to include surrogacy arrangements. See BIS statement 
(January 2014). 

Part 8: Time off work: ante-natal care etc (sections 127 to 130) 
A new employment right is created for the partners of pregnant women who are employees or 
qualifying agency workers to take unpaid time off work to attend up to two ante-natal appointments 
with a pregnant woman. The right is available to the pregnant woman’s husband, civil partner or 
partner (including same sex partners), the father or parent of the pregnant woman’s child, and 
intended parents in a surrogacy situation who meet specified conditions. Provision is made for 
paid and unpaid time off work for adopters to attend meetings in advance of a child being placed 
with them for adoption. 

Part 9: Right to request flexible working (sections 131 to 134) 
The right to request flexible working is extended to all employees, not just those who are parents 
or carers. The statutory process which employers must currently follow when considering requests 
for flexible working is removed. 

Part 10: General provisions (sections 135 to 140) 
Rules on secondary legislation, commencement etc. 

Comment 
A few preliminaries. This briefing is ‘work in progress’. It has been a long time since the education 
department has published an implementation plan on finalising a new piece of legislation 
preferring to leave each team within the department to publish information about implementation. 
Consequently, implementation can appear uncoordinated. A further update of this briefing will be 
considered in the Summer once the Code of Practice on Special Educational Needs etc has been 
published. While every care has been taken to summarise faithfully the Act’s provisions, no doubt 
errors will have crept in, and the text will contain unexplained acronyms and references to little-
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used Parliamentary procedure. Ideally, the briefing should be read with the text of the legislation. 
For the record, in no circumstances can this briefing be taken as an authoritative interpretation of 
the legislation. Please send queries about the interpretation to John Fowler at the LGiU. 

Assessing the effect of a long piece of legislation takes time. The acid questions: Does it work? 
Has it changed practice? Are things better? take several years to answer. And they are even 
harder to answer in a time of spending restraint as failure to achieve legislative objectives can be 
due to funding (or lack of it) rather than legislative implementation. 

Although the title – Children and Families - might suggest it is an all-encompassing piece of 
legislation, this is not the case, unlike the equivalent legislation dealing with adult care – the Care 
Bill. The legislation started as a collection of unrelated initiatives which, except for the employment 
Parts, had the general theme of young and vulnerable children. Mainly due to lobbying in the 
Lords, causing the addition 30 new clauses, the Children and Families Act 2014 has turned out to 
reflect better its title. 

Two points: The first about the use of legislation by Governments to bring about change in public 
services, and to bring about change quickly, and the second about the general state of children’s 
services legislation. 

The DfE’s legislative machine is very efficient but not may not be equally effective. The late 
decision to use legislation to implement the commitment to provide all infant pupils with a free 
school meal may well be seen in the way the Dangerous Dogs Act is viewed 20 years in 
retrospect, and there is no evidence that Governments have learnt any lessons from that piece of 
legislation. 

Although the Bill might have been before Parliament for 13 months, much work on implementing 
the Bill’s provisions has gone on in parallel on the assumption that Parliament would approve the 
legislation within the declared timescale. Problems in legislative terms can arise when, for 
example, a reference is made to another piece of legislation (the Care Act) which, at the time of 
writing, is unlikely to receive Royal Assent until mid-May. The level of parallel working on 
implementation would have been thought politically unwise a generation ago. However, it does 
mean the parliamentarians demand, and get, early drafts of various documents leading to the 
scrutiny of these documents and not the legislation itself. A consequence, apart from the loss of 
scrutiny of the text of the legislation, is a much-reduced timescale between enactment and 
implementation. For the Education Act 1981, there was a 17-month period between enactment 
and implementation of the new system for assessing and recording special educational needs. For 
the 2014 Act, the period is 5½ months with much store on the Code of Practice being available as 
a handbook to help local authorities implement the new arrangements, but not yet published. Local 
government will no doubt do all it can to implement the new arrangements successfully, but does 
this lead to good governance? 

It is sobering thought that in the 10 years since the Children Act 2004 required local authorities to 
establish a unified children’s services authority, so little has been done to support this objective 
through bringing about a common legal framework for children’s services. Leaving aside the 
naiveté of those who established a local government career on removing the term “local education 
authority” from legislation, the problems of not making progress on establishing a framework 
frequently surfaced in the Parliamentary debate. The problem can been seen starkly in the Act 
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which uses different definitions of a child, one deriving from the children acts, and the other from 
the education acts. 

The Act though is long and complex, and it will be a challenge for local authorities to implement 
efficiently and successfully. Further CSN briefings will be done as implementation proceeds. John 
Fowler is very happy to respond to requests for briefings on particular topics and to discuss how 
the LGIU can help individual member local authorities implement the legislation. 

External links 
See Access to documents 

Related briefings 
Children and Families Bill (March 2013) 

Children and Families Act 2014 (provisional) (February 2014) 

Adoption and Family Justice 
Improving Permanence for Looked after Children DfE consultation (October 2013) 

Post Adoption Support – recent reports (June 2013) 

Further DfE Action on Adoption: finding more loving homes (January 2013) 

An Action Plan for Adoption: tackling delay (April 2012) 

Adoption and Fostering: Tackling Delay: DfE Consultation (October 2012) 

Adoption scorecards (May 2012) 

Special Educational Needs 
Implementing the 0 to 25 special needs system: Government advice (January 2014) 

Impact Evaluation of the SEND pathfinder programme (December 2013) 

Support and Aspiration: Introducing Personal Budgets (November 2013) 

Draft SEN Code of Practice: processes and children in specific circumstances (November 2013) 

Draft SEN Code of Practice: local authority and institution roles and functions (October 2013) 

SEND Pathfinder Evaluation – Process and implementation (July 2013) 

SEN Code of Practice: Indicative Draft, (April 2013) 

SEND Pathfinder Programme – March 2013 Report (March 2013) 

Children and Families Bill (March 2013) 

SEND Pathfinder Projects: Early Experience, (September 2012) 
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Support and aspiration: a new approach to SEN and disability – progress and next steps (May 
2012) 

SEN and disability Green Paper: Support and Aspiration (March 2011) 

Childcare 
Tax-Free Childcare – HMT consultation and implications for Universal Credit (September 2013) 

More affordable childcare: DfE statement, statutory guidance and consultation (July 2013) 

More great childcare: DFE plans for early years provision (January 2013) 

Childcare Sufficiency and Sustainability in disadvantaged areas (January 2013) 

Foundations for quality The Independent Review of Early Education and Childcare Qualifications 
(August 2012) 

Welfare of children 
Revised standards for food in schools (and related issues) – DfE consultation (March 2014) 

Supporting Pupils at School with Medical Conditions – DfE consultation (February 2014) 

Update on the Care Bill (February 2014) (and contains links to updates published in May and 
November 2013) 

Provision of children’s services in Birmingham and Doncaster, and implications for the future (April 
2014) 

Children’s Home Improvement: two reports (January 2014) 

Ofsted Inspection of voluntary adoption agencies and independent fostering agencies Ofsted 
(October 2013) 

Children’s homes data pack, DfE (September 2013) 

DfE consultation on children’s homes, and care planning, placement and case review (July 2013) 

Sexual exploitation of children : Rochdale Review of multi-agency response (October 2012) 

Children’s Commissioner 
If only someone had listened – OCC Inquiry into child sexual exploitation in gangs and groups 
(December 2013) 

New Office of the Children’s Commissioner for England: consultation on legislative proposals (July 
2011) 

For further information, please visit www.lgiu.org.uk, or email john.fowler@lgiu.org.uk 

27-04-14 
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