
 

Children and Families Act 2014 (provisional) 
Date    21 February 2014 

Author    John Fowler 
    LGiU/CSN Policy Manager 

Summary  
Although the Children and Families Bill completed its Parliamentary stages on 10 February 2014, 
due to a cross-reference to the Care Act 2014 (introduced by a Government amendment at the 
Lords Third reading), Royal Assent has to await the Care Bill to complete its Parliamentary stages. 
This is expected in the first half of March. This briefing reports on the final shape of the Bill with 
mention of significant amendments during it year-long passage through Parliament. A further 
briefing will be done following enactment when section numbers will be confirmed. 

The Children and Families Bill was introduced into the House of Commons on 4 February 2013. 
The Bill’s purpose (according to the ‘long title’) has been amended to include people with 
disabilities and now reads:  

Make provision about children, families, and people with special educational needs or 
disabilities; to make provision about the right to request flexible working; and for connected 
purposes. 

The Act covers the work of children’s services (for adoptions, family justice, special educational 
needs, childcare and the Children’s Commissioner), local government legal teams (for adoptions 
and family proceedings) and HR teams (shared parental leave, paternal time off work for ante-
natal care, and reform of law on requesting flexible working). This briefing will therefore be of 
interest to local authority members and staff covering these areas. However, particular attention is 
paid to Part 3 on children and young people with special educational needs or disabilities. 

Overview  
The Children and Families Bill was published on 4 February 2013 and the legislation returns to the 
education department’s habit of writing complex long pieces of legislation. It is a cross-
departmental legislation with the DfE in the lead but also the Department of Business, Innovation 
and Skills (BIS), Department of Work and Pensions (DWP) and Ministry of Justice (MoJ). There 
are nine functional Parts over 140 sections and seven schedules. The Parts are: 

• Part 1: Adoption and contact 
• Part 2: Family Justice 
• Part 3: Children and young people in England with Special Educational Needs or 

Disabilities 
• Part 4: Childcare etc 
• Part 5: Welfare of children 
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• Part 6: The Children’s Commissioner 
• Part 7: Statutory rights to leave and pay 
• Part 8: Time off work: ante-natal care etc 
• Part 9: Right to request flexible working 

Parts 1, 3, and 4 have received significant amendment since the Bill was published. Part 5 is new. 
There has been a net increase of 30 sections. 

Briefing in full  
Prior announcements and consultation 
There has been extensive consultation on nearly all parts of the Bill. Although there has been no 
overall Green or White Paper, details of the consultations, where done, can be found at the start of 
each Part below. 

Access to documents 
The last print of the Children and Families Bill (dated 29 January 2014) is on the Parliamentary 
website although it was amended at the Lords Third reading on 3 February. The Parliamentary 
website also contains the Lords version of the Explanatory Notes. The Gov.UK website contains 
Contextual information and responses to Pre-legislative Scrutiny (Cm 8540) and DfE Factsheet. 
The Young Person's Guide to the Children and Families Bill is also available. 

The DfE website contains are available contains approximately 140 documents published during 
the last year to assist the parliamentary debate (although they are not easy to navigate). The Bill’s 
Parliamentary website is here, from which debates on all the Bill’s stages can be found and the 
Associated Memoranda submitted by interested parties. The House of Commons Library analysis 
of the Bill (Research Paper 13/11) is available from here. A further report (13/32) on the Commons 
Committee Stage debate is here. 

Progress 
The Bill was introduced into the Commons on 4 February 2013. The Bill was given a Second 
Reading on 25 February 2013. Commons Committee consideration began on 5 March. The 
Committee had 19 sittings, finishing on 25 April. Commons Report and Remaining Stages took 
place on 11 June. Lords Second reading was on 2 July, and the 12 sittings in Committee ran from 
9 October to 20 November. Lords report Stage took place on five days from 9 December to 29 
January 2014, with the Third reading on 3 February. The Commons Consideration of Lords 
Amendments on 10 February 2014 completed all the Parliamentary Stages. 

Territorial extent 
Parts of the Bill relate to Wales, Scotland and Northern Ireland and reference is made in the 
description below. A full analysis will be available in the Explanatory Notes which accompany the 
Act. 

Description of legislation 
This short analysis follows the order of the Bill. 
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Part 1: Adoption and contact (sections 1 to 9) 
Makes provisions for implementing from the Government paper An Action Plan for Adoption: 
Tackling Delay which has the objective of seeing more children being adopted by loving families 
with less delay. The Act provides for: 

• Contact between the children and grandchildren (for example) of adopted persons will be able 
to access information on the adopted person’s birth family under certain circumstances (new 
provision) (s.1); 

• Fostering for adoption to enable children to be placed earlier with prospective adopters who are 
already approved foster parents (s.2); 

• Removing the requirement that adoption agencies must give due consideration to ethnicity, 
religious persuasion, racial origin and cultural and linguistic background when seeking 
prospective adopters (s.3); 

• The Government is given a power to require a local authority to outsource its functions relating 
to the recruitment, assessment and approval of prospective adopters adoption functions; the 
power cannot be used to outsource this function for all local authorities until March 2015 (s.4);  

• Improving support for adoptive families through personal budgets (s.5), additional information 
(s.6), and access by prospective adopters to the national register of children for whom adoptive 
parents are sought (s.7); 

• A new statutory basis to giving an adoptive child contact with the child’s birth family (ss. 8 and 
9) 

• The provision on LAs promoting the educational achievement of looked-after children is now 
found in s.99. 

For further information see the DfE Policy Statement on Adoption, the DfE Evidence Pack 
Adoption Reform: Children and Families Bill, Note from the Department for Education on the new 
clause, contact between prescribed persons and adopted person’s relatives, Indicative Updated 
Adoption Statutory Guidance – Clauses 1, 2, 5-8; Children and Families Bill - Update on Adoption, 
Indicative Regulations and Guidance; and the House of Lords Adoption Legislation Committee. 
(see also Related Briefings) 

Part 2: Family Justice (sections 10 to 18) 
Implements commitments the Government made in response to the Family Justice Review with 
the objective of achieving better outcomes for children and families who go to court after family 
separation or where children may be taken into care including: 

• Attendance at a family mediation information and assessment meeting (MIAM) would be 
required before an application is made to the courts (s.10); 

• Courts to take into account that both separated parents should continue to be involved in their 
child’s lives where that is consistent with the child’s welfare (s.11); “involvement … shall not be 
taken to mean any particular division of a child’s time” (new provision); 

• A new child arrangements order to replace the existing residence and contact orders which will 
focus parents on the child’s needs and not on the parents’ ‘rights’ and includes a power for the 
courts to make activity directions and conditions which, for example, specify what happens 
when an order is breached (s.12); 
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• The permission of the courts is required before expert evidence is received although this will 
not apply to local authority social workers or CAFCASS staff (s.13); 

• A 26-week time limit is introduced when the courts are considering whether a child should be 
taken into care; the time limits on interim care orders and interim supervision orders is made 
subject to the courts; when the courts consider a care plan, only the matters essential for 
whether to make a care order should be considered (ss.14 to 16); and 

• Changes are made to divorce law so that arrangements for children are no longer considered 
as part of that process but through separate proceedings at any time (ss. 17 to 18). 

For further information see the DfE Policy Statement on Family Justice, DfE Evidence Pack Family 
Justice: Children and Families Bill, Ministerial letter on Part 2 (19.11.13); and the House of 
Commons Justice Committee’s report on Pre-legislative Scrutiny of the Children and Families Bill.  

Part 3: Children and young people in England with special education needs or disabilities 
(sections 19 to 83) 
Implements Government proposals which were first published in the Green Paper Support and 
Aspiration: a new approach to special educational needs and disability (2011) and the Progress 
and next steps report (2012) See Related Briefings. 

The Act replaces the existing SEN legislation (which will continue to apply in Wales) and includes 
the Green Paper objectives of bringing together the separate arrangements for children in schools 
and young people in post-16 institutions and training up to the their 25th birthday, and the 
integrated Education, Health and Care Plan to replace the statement of Special Educational 
Needs. The Bill also removes the separate treatment of local authority maintained schools and 
academies under SEN legislation. Since the Bill’s publication, there have been about 130 
Government amendments to Part 3. Perhaps the most significant are to require Clinical 
Commissioning Groups to comply with any health service requirements in EHC plans. During the 
passage of the Bill, the Government published for consultation a draft SEN Code of Practice, nine 
sets of regulations, an order and transitional arrangements. Consultation closed on 9 December 
2013. 

Local authority functions: Supporting and involving children and young people 
The Act retains the pivotal role of the local authority in identifying, assessing, and securing the 
educational provision for children and young people with special educational needs. A new 
requirement (s.19) is that the local authority must follow four guiding principles, namely that the 
local authority must: 

• Listen to the views, wishes and feelings of children, young people and parents; 
• Ensure children, young people and parents participate in decision-making; 
• Provide the necessary information and support to help children, young people and parents 

participate in decision-making; and 
• Support children, young people and parents in order that children and young people can 

achieve the best possible educational and other outcomes. 

Special educational needs etc 
The current definitions of special educational needs and special educational provision are broadly 
retained and extended to include young persons in education or training under the age of 25 
(s.20). Thus, ‘a child or young person has special educational needs if he or she has a learning 
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difficulty or disability which calls for special educational provision to be made for him or her’. In 
particular, the definition of ‘learning difficulty’ retains the ambiguity first set out in the Education Act 
1981 about the relative nature of the difficulties and provision to meet them. The ‘learning difficulty’ 
has to be ‘significantly greater’ than the learning difficulties experienced by others of the same 
age, or a ‘disability’ has to prevent or hinder the child or young person from making use of facilities 
of a kind generally provided for others of the same age (with the removal of the words ‘within the 
area of the local authority’ from the definition in s.312, Education Act 1996). Section 21 contains 
definitions. The Government amended this section to clarify that health and social care provision 
which educates or trains a child or young person is to be treated as special educational provision. 
The Government resisted calls to include all children with disabilities in the definition of special 
educational needs although see s.37 (Education, health and care plans).  

Identifying children and young people with special educational needs and disabilities 
A local authority must use its functions to identify all children and young people in its area who 
have or may have special educational needs or a disability (s.22), and is “responsible” for them 
when the authority has identified them or they have been brought to the authority’s attention by a 
health service body if below compulsory school age (s.23). 

Children and young people for whom a local authority is responsible 
A local authority is ‘responsible’ for all children or young person who it has identified as having 
special educational needs, or have been brought to the local authority’s attention as may be 
having special educational needs (s.24). 

Education, health and care provision: integration and joint commissioning 
A local authority must work with health and social care services to ensure ‘the integration of 
educational provision and training provision’ where this promotes the well-being of children with 
special educational needs or a disability and improves the quality of special educational provision 
for them (s.25). A new definition of well-being is provided (which is not the same as that found in 
s.10 (Co-operation to improve wellbeing) Children Act 2004). 

In particular, the local authority ‘and its partner commissioning bodies’ (the local clinical 
commissioning groups and where relevant the NHS Commissioning Board) must make 
arrangements (“joint commissioning arrangements”) about education, health and care provision to 
be secured for children and young people with special educational needs and those who have a 
disability (s.26). This is known as “EHC provision”: education, health and care provision. And, as 
with current arrangements, the provision for any particular child or young person does not 
necessarily have to have an EHC plan to safeguard the provision. Joint Commissioning 
Arrangements ‘must include arrangements for considering and agreeing’ (although no duty to 
agree) EHC provision ‘reasonably required’ by the learning difficulties and disabilities of children 
and young people having special educational needs. A late Government amendment also requires 
the Joint Commissioning Arrangements to include the EHC provision for children and young 
people with disabilities in the local authority area who do not have special educational needs. The 
Joint Commissioning Arrangements must include what, and by whom, EHC provision is to be 
secured, what advice and information is to be provided and by whom, how complaints are to be 
dealt with, and how disputes between the commissioning partners are to be resolved. The parties 
to the commissioning arrangements must have regard to the arrangements and keep the 
arrangements under review. The local authority and NHS commissioning bodies must have regard 
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to the Joint Strategic Needs Analysis (JSNA) prepared by the local authority and the Health and 
Wellbeing Strategy agreed by the Health and Wellbeing Board. There is no role for the Children’s 
Trust Board.  

Review of education and care provision 
A local authority must keep under review the local special educational provision and consider the 
extent that it is meeting the needs of the children and young people for whom it is responsible 
(s.27). The local authority must work with schools and other education providers to keep this 
provision under review. 

Co-operation and assistance 
In carrying out these and other functions, the local authority must co-operate with a range of local 
partners including maintained schools and academies, further education bodies, shire districts (for 
County Councils), and clinical commissioning groups, and they must co-operate with the local 
authority in the exercise of the local authority’s functions (s.28). Local authorities must ensure their 
officers co-operate with each other (including those who work in children’s social care). Similarly, 
each educational institution must cooperate with the local authority in the exercise of the 
educational institution’s functions (s.29).  

Information and advice 
A local authority must publish a “local offer” of services it expects to be available for children and 
young people with special educational needs (s.30). A Government amendment has extended the 
scope of this section to include children and young people in the local authority area who have a 
disability but do not require special educational provision. The offer must include EHC provision, 
other education and training provision, and travel support, and provision to assist in preparing 
children and young people for adulthood and independent living (which include finding 
employment and obtaining accommodation). The local authority must publish comments about the 
local offer, and the authority’s response. Regulations will cover information to be included in the 
offer, the manner of publication, who is to be consulted in preparation of review of the offer 
(including the involvement of children and young people). The offer must include information about 
how to obtain an EHC assessment (see s.36), information about other sources of information, 
provision additional to or different from provision in the local offer (e.g. innovative provision not 
viewed as part of the local offer) and how to make a complaint. In addition, certain bodies are put 
under a duty to cooperate in requested by the local authority except if cooperation would be 
‘incompatible with the duties’ of the body or otherwise ‘have an adverse effect’ on the other bodies’ 
services (s.31 – this is a stronger formulation than s.28). Educational institutions are excluded but 
NHS bodies are included, along with other local authorities, and the youth offending team, and 
persons in charge of relevant youth accommodation (note: the definition of local authority excludes 
the shire district housing functions). Jobcentre Plus is not included in either ss. 28 or 31 and its 
role in finding employment. The local authority is placed under a wide duty to provide advice and 
information to children and young people and their parents, and the education institutions, in its 
rea (s.32). 

Mainstream education 
The legislation on Education, health and care (EHC) plan is based on the current legislation for 
statements of special educational needs (s.33) including the assumption that a child with a Plan 
(currently a Statement) is educated in a mainstream school. If following an EHC assessment (see 
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s.36), the local authority decides to secure EHC provision using a plan (see s.37 onwards), then 
the local authority must secure provision in a mainstream institution ‘unless it is incompatible with 
(a) the wishes of the children’s parent or the young person, or (b) the provision of efficient 
education for others’. In determining whether mainstream education for a child with an EHC Plan 
is ‘incompatible’ with the provision of efficient education, the local authority will need to 
demonstrate that ‘no reasonable steps’ can be taken ‘to prevent the incompatibility’. Similarly, the 
‘governing body, proprietor or principal’ of a mainstream institution will need to demonstrate ‘no 
reasonable steps’ (there is a problem in that ‘principal’ is not defined in education legislation 
although it can reasonably be assumed that it refers to the person in charge of an Academy, for 
example). 

If a child or young person has special educational needs but no EHC Plan, then the child must be 
educated in mainstream provision (s.34). However, a parent can pay for the child or young person 
to be educated in non-mainstream provision in the independent sector. A child with SEN but no 
EHC Plan can be educated in a special school for the purpose of an EHC needs assessment. 
Similarly with a child who has a change of circumstance (to be defined in regulations although 
presumably a change in the child’s needs) if agreed by all of the head of the educational 
institution, the responsible local authority and the children’s parents or young person. EHC Plans 
are not required by special schools established in hospital. If the funding agree permits it, an 
Academy special school may admit pupils without an EHC Plan. 

As with the current law, where a child with an EHC pan is educated in a mainstream school, then 
the school must ensure ‘so far as is reasonably practicable’ that the ‘child engages in the activities 
of the school together with children who do not have special educational needs’ (s.35). This duty 
does not apply where the institution demonstrates that integrated provision means that the child 
could not receive the provision specified in the plan, the provision of efficient education and the 
efficient use of resources. 

Assessment 
An EHC needs assessment may be requested by a child’s parents, a young person or an 
educational institution (s.36). The local authority may carry out an EHC needs assessment when it 
is responsible for a child who has, or may have, SEN under s.24. In determining whether to carry 
out an assessment, the local authority must consult the parents and young person, and formally 
notify them if an assessment is to be carried out or not. Once the EHC assessment has been 
carried out, the child’s parents and young person must be notified of the outcome of the 
assessment, whether the local authority proposes to secure that an EHC plan is prepared, and the 
reasons for the decision. A government amendment makes clear that when determining whether 
to carry out an assessment of a young person aged over 18, the local authority must consider 
whether the young person requires additional time to complete his or her education or training 
compared to those who do not have special educational needs. The original version of the Bill 
required local authorities to just have regard to age. 

Regulations will specify: timescales; how to give notices to parents etc; how views can be 
expressed; how assessments are to be conducted; how advice is to be obtained; how the EHC 
assessment can be combined and used with other assessments (this is aimed at health and social 
care assessments); and the provision of information, advice and support in connection with the 
EHC needs assessment. 
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Education, health and care plans 
If required by the EHC needs assessment, the local authority must secure that an EHC Plan is 
prepared, and subsequently maintained (s.37). The plan must specify the child’s or young 
person’s SEN, the outcomes sought, the special educational provision required, and any health 
care and social care ‘reasonably required’ by the learning difficulties and disabilities which result in 
the special educational needs. The Plan may also specify ‘other’ reasonably required health and 
social care provision (not resulting in the SEN). In the case of a child under 18, this will include any 
social care provision which must be made by the local authority under section 2 of the Chronically 
Sick and Disabled Persons Act 1970. This is a Government amendment. Regulations will specify 
rules about the content, maintenance, amendment and disclosure of EHC plans. 

In preparing an EHC Plan, the local authority must consult, and then send a draft of the plan to the 
child’s parents or young person, which must not name a school or other institution or specify a 
type of school or other institution (s.38). The child’s parents or young person must be informed of 
the right to make representations about the draft plan’s content, and request the authority secure 
that a particular school or institution is named in the plan (which includes an independent special 
school approved under s.41). Where a particular school or institution is requested, the local 
authority must consult the school, any other school the authority is considering naming in the EHC 
plan, and for a school maintained by another local authority, that local authority (s.39). The local 
authority must secure a place for the child or young person at the requested school or institution 
unless it is unsuitable given the ‘age, ability, aptitude or special educational needs of child or 
young person’ or is incompatible with the provision of efficient education or the efficient use of 
resources. If the requested school or institution is incompatible, the local authority must name an 
alternative school or institution in the EHC plan or specify the type of school or institution that 
would be appropriate. If no request for a school or institution is made, the local authority must 
either name a school or institution in the plan or the type of school or other institution which would 
be appropriate (s.40). 

The Secretary if State can establish a list of independent special school and special post-16 
institutions which are approved for parents to request be named on the EHC plan thus recreating 
for independent special school list which was abolished on the Education and Skills Act 2008 
(s.41). Approval of the post-16 institutions is new. Much of the detail will be in regulations. 

The local authority must secure the special educational provision in an EHC plan and the 
‘responsible’ health care commissioning body must secure the health care provision (s.42). 

Schools and other institutions named in an EHC plan must admit the child or young person (s.43) 
irrespective of the law on pupil admissions. 

A local authority must review an EHC plan in the first year and annually thereafter. A local 
authority must secure a reassessment of the needs of the child when requested by a child’s 
parents or the young person, and do so at other times when it thinks it is necessary. If the young 
person is aged over 18, the local authority must consider whether the educational or training plans 
have been achieved. Regulations will specify detailed arrangements for reviews and re-
assessments (s.44). A local authority can cease to maintain a plan if it is no longer responsible for 
the child or young person, or determines that an EHC plan is no longer necessary. Regulations will 
specify detailed arrangements (s.45). A local authority can continue to maintain an EHC plan until 
end of the academic year in which a young person attains the age of 25 (s.46). Regulations will 
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give the rules on how EHC plans can be transferred from one local authority to another (s.47). 
This section is a Government amendment. The following sections will not have the same 
numbering as the first print of the Bill. 

Where a young person has been released from detention who previous had an EHC plan, the 
local authority will become ‘responsible’ and maintain the plan again (s.48). The plan must be 
reviewed as soon as reasonably practical after the release date. See ss. 66 to 71 which are 
Government amendments on provision for detained persons. 

The law on personal budgets and direct payments is found in s.49. The local authority must 
prepare a ‘personal budget’ when requested by a child’s parents or young person. The personal 
budget is the amount specified or proposed to be specified in the EHC plan with the money being 
paid to the parents or young person. Provision is made for ‘direct payments’ where the local 
authority pays any fees etc. with the consent of the parents or young person. Details of how 
personal budgets will work will be in regulations. 

Where a local authority provides services to a child in need under section 17, Children Act 1989, 
who has an EHC plan, the local authority can continue to provide those services after the child 
reaches his or her 18th birthday (s.50). 

Appeals, mediation and dispute resolution 
Sections 51 to 60 were subject to 15 further Government amendments at the final stage of the 
Bill’s passage through Parliament. The text below will need to be checked with the Act when 
published. 

As at present, parents may appeal to the First-tier Tribunal against certain matters including 
decision not to do an EHC needs assessment, a decision not to secure an EHC plan following an 
assessment, and once a plan is finalised about the content of the plan, re-assessment, 
amendment and ceasing (s.51). Regulations can specify other grounds of appeal to the Tribunal. It 
is a criminal offence not to comply with a decision of the Tribunal. A right to mediation is provided 
in s.52. However, participation in mediation will not be a requirement of appealing to the Tribunal. 
The local authority must inform the parent or young person of this right, and there are different 
routes for health care mediation (s.53) and educational and social care mediation (s.54). If 
mediation is sought on health care issues, the local authority must be informed about the health 
care provision the parent wishes to see in the plan. Mediation is conducted by a mediation adviser 
(s.55) and rules about how mediation operates are found in s.56. 

The local authority must make arrangement for avoiding or resolving disputes between the local 
authority or school or other educational institution and a child’s parents or young person with an 
EHC plan (s.57). An independent person must be appointed to resolve the dispute. A late 
government amendment brings health service bodies into the dispute resolution procedure. 

The Secretary of State is empowered to introduce pilot schemes to allow children to appeal to the 
First-tier Tribunal about EHC plans etc. and also about disability discrimination under the Equality 
Act (s.58). An Order will give further details about the age of children etc. The Secretary of State 
may make this arrangement permanent two years after the pilot has commenced (s.59). A 
consequential amendment is made to the Equality Act (s.60). 
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Special educational provision: functions of local authorities 
Local authorities may arrange for a child or young person’s special educational provision to be met 
otherwise in a school or post-16 institution, or in early years provision. That authority must be 
satisfied that it would be inappropriate for provision to be met in an educational institution (s.61). 
As at present, the local authority can secure provision in a school or institution outside England 
and Wales (s.62). The local authority must pay the fees at non-maintained schools and post-16 
institutions including fees for board and lodging if required by the EHC plan (s.63). 

A local authority can supply goods and services to a maintained school or Academy in England to 
assist these institutions in providing special educational provision for children and young people 
with special educational needs (s.64). For a further education institution, it has to be in relation to a 
young person for whom the authority maintains an EHC plan. The purpose of supplying goods and 
services has to do with the school’s duties under s.66, and a charge can be made. A local 
authority has a similar power in relation to early years providers. 

Local authorities get a right of access to all educational institutions (including Academies) which 
have a child or young person with an EHC plan maintained by the authority for the purpose of 
‘monitoring the education or training’ set out in the plan (s.65). 

Special educational provision: functions of schools and colleges 
Institutions must use their ‘best endeavours’ to secure special educational provision for pupils or 
students who have special educational needs (s.66). Schools, but not FE colleges, must appoint 
an SEN co-ordinator (s.67). Parents must be informed if special educational provision is being 
made for their child, and a young person must also be informed (s.68). This (obviously) only 
applies for children and young people without an EHC plan. Schools must prepare an SEN 
information report about the implementation of the school’s policy for ‘pupils at the school with 
special educational needs’ (s.69). Information will be prescribed in regulations. Information will 
also have to be included about facilities for children with disabilities whether or not they have 
special educational needs.  

Detained persons 
Sections 70 to 75 are Government amendments made in the House of Lords and relate to children 
and young people detained by order of a court or in a few cases by order of the Home Secretary. 
As a consequence, clause 69 in the first print of the Bill (which says that the legislation does not 
apply to detained persons is removed). A full analysis will be given once the Act is published. 

Information to improve well-being of children and young people with SEN 
The Secretary of State acquires wide duties to publish information with a view to securing, in 
particular, the provision of special needs information which is likely to improve the well-being of 
children with special educational needs, and young people aged under 19 England with special 
educational needs (s.76). The information must be published annually, in a form and manner that 
the Secretary of State thinks fit. A charge can be made for any documents. 

Code of practice 
The Secretary of State must a issue a Code of Practice which is extended to cover FE institutions 
(s.77). The following must have regard to the code: Local authorities in England, governing bodies 
of maintained schools, academies (although not the remaining two CTCs and the one CCTA), 
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institutions in the further education sector, pupil referral units, independent institutions approved by 
the Secretary of State to accept pupils with EHC plans, early years providers, the NHS 
Commissioning Board, clinical commissioning groups, NHS trusts and foundation trusts, and (as a 
late government amendments) youth offending teams, and persons in charge of relevant youth 
accommodation. The First-tier tribunal must also have regard to the code when relevant. 

Before the code can be issued, or a revised code issued, a draft must be laid before Parliament 
(s.78). If within the period of 40 days when the Parliament sits, either House resolves not to 
approve the draft, then the Secretary of State must revise the draft and present a new draft code 
to Parliament. The code can be approved by an affirmative resolution of both Houses to shorten 
the 40 day period. The Code will be approved using the negative instrument procedure, and not 
the affirmative procedure with the current Code. As previously announced, and confirmed by the 
draft Code published in October 2013, the existing arrangements for School Action and School 
Action plus will be abolished. 

Review of resolution of disagreements 
A review of how effectively disagreements about the exercise of functions under the new 
legislation are resolved must be carried out, and a report laid before Parliament, within three years 
of commencement (s.79). This is a late government amendment to meet concerns that the first-tier 
tribunal cannot consider appeals about health care provision which do not directly relate to special 
educational provision. 

Supplementary 
Provision is made where the parent of a child, or a young person, lacks the mental capacity to take 
decisions about their child’s, or the young person him or herself, special educational needs (s.80). 
The application of the new law just to England is confirmed (s.81), and consequential amendments 
(96 paragraphs), many of which relate to separating the England and Wales SEN provisions, are 
found in schedule 2 to the Act (s.82). Wales will continue to use the law set out in the Education 
Act 1996. The interpretation of various terms is found in s.83. A particular important is the 
definition of “young person” who is a person over compulsory school (and therefore if under 18 a 
child) and under 25. This has to be read as though it was part of the principal education act, the 
Education Act 1996, and subsequent education acts. For example, the definition of a local 
authority (which excludes the shire districts) is found in the 1996 Act. See s.140(2). 

Part 4: Childcare etc (sections 84 to 89) 
The Act contains a number of provisions to take forward its aim of reforming childcare to ensure 
“the whole system focuses on providing safe, high-quality care and early education for children” as 
set out in the paper More great childcare. Most measures do not require primary legislation such 
as changes to the minimum adult to child ratios. The Act introduces: 

• Childminder agencies to contract or employ childminders to stimulate the number of 
childminders, offer greater support and provide quality assurance (s.84); 

• Early years settings will be able to request and pay for an Ofsted inspection (s.85); 
• Although the Local Authority duty to secure sufficient childcare remains, the duty to publish an 

assessment of the sufficiency of childcare is repealed (s.86); 
• Regulations can be made about the way local authorities meet their duty to secure early years 

provision for young children. Regulations can require local authorities to meet the duty by 
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securing provision at any provider where the parent of an eligible child wishes to send the 
child. The regulations can also specify what conditions if any are imposed by the local authority 
(s.87) (new Lords amendment) 

• A maintained school governing body will no longer have to consult the local authority, staff 
and parents before making childcare provision at the school (s.88); and 

• Provision is for preparatory expenditure for the Government’s proposed scheme to make 
expenditure of childcare tax allowable (s.89) 

For further information see DfE Evidence Pack Childcare: Children and Families Bill. 

Part 5: Welfare of Children (sections 90 to 106) 
With the exception of section 99 on the Virtual School Head (which has transferred from Part 1), 
all sections in Part 5 were Government amendments in the House of Lords. 

• Repeals s.38 of the Children and Young Persons Act 1963 which removes restriction on the 
circumstances in which a local authority can issue a performance license to a child under the 
age of 14 (s.90); 

• Makes it a criminal offence for a person over the age of 18 to buy tobacco or cigarette papers 
on behalf of an individual aged under 18 (s.91); 

• The sale of nicotine products, e.g. e-cigarettes, to persons under the age of 18 is prohibited 
(s.92). Consequential amendments apply the current legislation on the sale of tobacco etc. to a 
person under 18 apply to nicotine products (s.93); 

• Regulations can be made to standardise tobacco packaging when the Secretary of State 
considers that the packaging contributes to reducing the risk of harm, or to promoting the 
health or welfare of children and young people. In other words, cigarettes etc. can only be sold 
in plain packaging (s.94); 

• Regulations can be made to provide for cars to be smoke-free when a person under the age of 
18 is present in the vehicle (s.95); 

• The legislation on the rights of young carers is consolidated and extended to include the right 
to an assessment of need for support to all young carers under the age of 18 regardless of who 
they care for, what type of care they provide or how often they provide it. The local authority 
carries out the assessment of young carers need. Further details will be set out in regulations 
(s.96); 

• The legislation on the right to an assessment for parent carers is consolidated. The 
requirement that such carers provide a substantial amount of care on a regular basis in order 
to be assessed is removed, and local authorities are required to assess when a need is 
perceived, as well as on request. Further details will be set out in regulations. This is the 
section which refers to the Care Act 2014, and which is delaying the enactment of the Children 
and Families Act (s.97); 

• Former looked after children will be able to continue to live (“stay put”) with their former foster 
parents until the age of 21, if the local authority determines that it would be appropriate for 
them to do so and both the young person and the foster parents wish to make a “staying put” 
arrangement (s.98); 

© Local Government Information Unit/Children’s Services Network www.lgiu.org.uk 251 Pentonville Road, London N1 9NG. Reg 
Charity 1113495. This briefing available free of charge to LGiU/CSN subscribing members. Members welcome to circulate 
internally in full or in part; please credit LGiU/CSN as appropriate. 

 You can find us on Twitter at @LGiU 

https://twitter.com/%23!/LGiU
http://media.education.gov.uk/assets/files/pdf/c/childcare%20-%20evidence%20of%20impact.pdf


 

• Each local authority is required to have a ‘virtual school head’ (VSH) who can have a positive 
impact on the educational achievement of looked after children (s.99). See the DfE Evidence 
Pack Virtual School Head for Looked After Children: Children and Families Bill; 

• A duty is placed on the governing bodies of maintained schools and proprietors of academies 
to support pupils with medical conditions, and to have regard to guidance issued by the 
Secretary of State, a draft of which is currently out for consultation (s.100); 

• The law is clarified on the responsibility of the local authority functions when the Secretary of 
State, following intervention, requires a third party to perform children’s services functions 
particularly those where the local authority is required to be represented before the courts 
(s.101); 

• Ofsted acquires a power to suspend a person’s registration in respect of an establishment, or 
agency, in England, e.g. a children’s home (s.102); 

• The Secretary of State gains a power to make regulations to prescribe objectives and 
standards that must be met by an establishment or agency, e.g. a children’s home, that is 
regulated by Ofsted (s.103); 

• The familiar “National Minimum Standards” as set out in section 23 of the Care Standards Act 
2000 can be used to supplement the regulations provided by section 103 (s.104); 

• A person who is disqualified from being private being a foster parent will also be disqualified 
from carrying on, managing or having a financial interest in a children’s home (s.105); and 

• All state funded schools will have a statutory obligation to provide free school lunches on 
request to all pupils in reception and years one and two; the duty can be extended to nursery 
provision and all early years settings (s.106) 

Part 6: The Children’s Commissioner (sections 107 to 116) 
The Act develops the role of the Children’s Commissioner’s effectiveness, taking forward 
recommendations in John Dunford’s Review of the Office of the Children’s Commissioner and 
subsequent consultation. 

• The primary function of the Children’s Commissioner is to ‘promote and protect children’s 
rights’ in England, and includes promoting awareness of the views and interests of children. The 
Children’s Commissioner is given a wide range of powers including the power to bring any 
matter to the attention of Parliament (and thus a level of independence from the Secretary of 
State for Education), as well as general powers to advise, encourage and investigate matters to 
do with children. Particular attention must be given to children who live away from home or 
receive social care. The Commissioner must pay ‘particular regard’ to the United Nations 
Convention on the Rights of the Child (s.107); 

• The Commissioner will be able to provide advice and assistance directly to children living away 
from home or who are in care (s.108); 

• The Commissioner, or a person authorised by the Commissioner, is authorised to enter 
premises other than a private dwelling to interview a child or observing the standard of care 
provided to children (s.109); 

• Information must be supplied to the Commissioner when requested of a person ‘exercising 
functions of a public nature’ (s.110); 
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• The Commissioner must appoint an advisory board to provide advice and assistance; the board 
must represent the broad range of interests relevant to the Commissioner’s functions (s.111); 

• The Commissioner must publish an annual business plan; the Commissioner must take 
‘reasonable steps’ to consult children on the plan (s.112); 

• Amendments are made to the requirement on the Commissioner to produce an annual report; 
the report is to Parliament directly and the Commissioner must include an analysis of the 
effectiveness of the Commissioner’s work in promoting and protecting the rights of children 
including those living away from home (s.113); 

• Contains a statutory definition of ‘children living away from home or receiving social care’ 
(s.114); minor and consequential amendments are made (s.115); and the requirement on 
Ofsted to appoint a Children’s Rights Director is repealed (s.116). 

For further information see DfE Evidence Pack: Office of the Children’s Commissioner: Children 
and Families Bill and the Lords and Commons Joint Committee on Human Rights Reform of the 
Office of the Children’s Commissioner: draft legislation.  

Parts 7, 8 and 9 – employment 
A number of changes are made to workplace practice to support better parenting as set out in the 
Government’s response to the Modern Workplaces consultation. The only amendment in the 
Lords is mentioned below 

Part 7: Statutory rights to leave and pay (sections 117 to 126) 
Enables the sharing of parental leave following the birth of a child, on adoption, and prospective 
adopters who are fostering the child for adoption. Section 122 (Statutory rights to leave and pay of 
applicants for parental orders) was amended in the Lords to take account of the possibility of a 
parental order to share leave being revoked, for example when, for example, a woman’s partner 
dies. 

Part 8: Time off work: ante-natal care etc (sections 127 to 130) 
Enables the partners of pregnant women to time off work to accompany the woman to ante-natal 
care. The new right is extended time off to attend adoption appointments. 

Part 9: Right to request flexible working (sections 131 to 134) 
The right to request flexible working is extended to all employees, not just those with parental or 
caring responsibilities. 

Part 10: General provisions (sections 135 to 140) 
Rules on secondary legislation, commencement etc. 

Comment 
Assessing the effect of a long piece of legislation takes time. The acid questions: Does it work? 
Has it changed practice? Are things better? Take several years to answer. And of course even 
harder to answer in a time of spending restraint as failure to achieve objectives can be down to 
funding (or lack of it) rather than legislative implementation. 
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Although the title – Children and Families - might suggest it is an all-encompassing piece of 
legislation, this is not the case, unlike the equivalent legislation dealing with adult care – the Care 
Bill. The legislation started as a collection of unrelated initiatives with, except for the employment 
Parts, the general theme of young and vulnerable children. Mainly due to lobbying in the Lords 
causing the addition 30 new clauses the Children and Families Act 2014 has turned out to reflect 
its title.  

The Act though is long and complex, and it will be a challenge for local authorities to implement 
efficiently and successfully particularly the provisions on special educational needs. An updated 
briefing will be done following Royal Assent (and corrections made!). Further CSN briefings will be 
done on consultation exercises as implementation proceeds. John Fowler is very happy to 
respond to requests for briefings on particular topics and to discuss how the LGIU can help 
individual local authorities implement the legislation. 

External links 
See Access to documents 

Related briefings 
Adoption and Family Justice 
Improving Permanence for Looked after Children DfE consultation (October 2013) 

Post Adoption Support – recent reports (June 2013) 

Further DfE Action on Adoption: finding more loving homes (January 2013) 

An Action Plan for Adoption: tackling delay (April 2012) 

Adoption and Fostering: Tackling Delay: DfE Consultation (October 2012) 

Adoption scorecards (May 2012) 

Special Educational Needs 
Implementing the 0 to 25 special needs system: Government advice (January 2014) 

Impact Evaluation of the SEND pathfinder programme (December 2013) 

Support and Aspiration: Introducing Personal Budgets (November 2013) 

Draft SEN Code of Practice: processes and children in specific circumstances (November 2013) 

Draft SEN Code of Practice: local authority and institution roles and functions (October 2013) 

SEND Pathfinder Evaluation – Process and implementation (July 2013) 

SEN Code of Practice: Indicative Draft, (April 2013) 

SEND Pathfinder Programme – March 2013 Report (March 2013) 
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Children and Families Bill (March 2013) 

SEND Pathfinder Projects: Early Experience, (September 2012) 

Support and aspiration: a new approach to SEN and disability – progress and next steps (May 
2012) 

SEN and disability Green Paper: Support and Aspiration (March 2011) 

Childcare 
Tax-Free Childcare – HMT consultation and implications for Universal Credit (September 2013) 

More affordable childcare: DfE statement, statutory guidance and consultation (July 2013) 

More great childcare: DFE plans for early years provision (January 2013) 

Childcare Sufficiency and Sustainability in disadvantaged areas (January 2013) 

Foundations for quality The Independent Review of Early Education and Childcare Qualifications 
(August 2012) 

Welfare of children 
Children’s Home Improvement: two reports (January 2014) 

Supporting Pupils at School with Medical Conditions – DfE consultation (February 2014) 

Update on the Care Bill (February 2014) (and contains links to updates published in May and 
November 2013) 

Children’s Commissioner 
If only someone had listened – OCC Inquiry into child sexual exploitation in gangs and groups 
(December 2013) 

New Office of the Children’s Commissioner for England: consultation on legislative proposals (July 
2011) 

For further information, please visit www.lgiu.org.uk, or email john.fowler@lgiu.org.uk 
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